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was as easy as reading the sports page. 
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The search yielded little until they found stories of his string of polo poni 


His stable of polo ponies was a popular topic on the national 
sports pages. And they never failed to mention what a lucrative 
business it was. The attorneys quickly decided to pursue the 
case. While cases, codes and treatises on LexisNexis™ at 
www.lexis.com provided them a strong foundation, they also 
wanted to prove the defendant’s penchant for hiding assets. By 
searching our collection of 3.3 billion public records and news 
sources, including The New York Times, they quickly connected 
his name with a questionable limited partnership. When you 
need to go beyond cases and codes to discover something others 
want to hide, use the LexisNexis™ Total Research System 


—lIt’s how you know. 


LexisNexis” 


It’s how you know™ 


(For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek/ or call 877.81 0.5324 ) 


*The LexisNexis Total Research System “free trial offer” is available to law firms in the United States who have not subscribed to the LexisNexis online services within the last 30 days from the date of this publication. 
Additional restrictions may apply. Current LexisNexis customers should contact their account representative for information. 


LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license. It's How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc AL5942 
© 2003 LexisNexis, a division of Reed Elsevier Inc. All rights reserved. 
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The Cover: During his 
term, Miles McGrane will 
emphasize the need for 
attorneys’ advocacy for 
children, so he gathered 
a diverse group of 
Florida’s children on the 
steps of the Bar Center in 
Tallahassee for the 
president's traditional Bar 
Journal cover. 

The photos with the 
children and the family 
photo on page 9 were 
taken by Florida Bar 
member Katherine Clark 
Silvergilate of Weston. Af- 
ter practicing law for 14 
years, Ms. Silverglate 


hung up her traditional partnership, became a part-time independent contractor for her 
firm and followed her love for photography by starting Photos By Kat, Inc. She may be 


reached directly at PhotobyKatinc@aol.com. 
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Why does dead man 
need real estate agent? 


After two years of running into dead ends, 
investigators thought the trail was cold. 
But it took only one easy search on the 


LexisNexis” Total Research System to turn 

up a surprising fact—the deceased is currently 
living in Hawaii. The SmartLinx™ feature is 

the fastest way to connect LexisNexis™ public 
records—more than 1.6 billion of them. Your 
research may start with our cases and codes, 

but only the LexisNexis services also help you 
turn up addresses, aliases, assets—even business 
ownership—by searching from a single source. 
When you need to dig deeper, use the LexisNexis 


Total Research System—lit’s how you know. 
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BOARD OF GOVERNORS 


First Circut Alan B. Bookman; Seconp Cir- 
cuit Lawrence E. Sellers, Jr., Michael J. 
Glazer; THird Circuit Gregory S. Parker: 
Fourth Circurt S. Grier Wells, Henry M. Coxe 
Ill; FietH Circurt William H. Phelan, Jr; SixtH 
Circuit Louis Kwall, Murray B. Silverstein; 
SeventH Circuit Charles C. Ebbets; EiGHtH Cir- 
cut Robert A. Rush; Ninth Circuit Mayanne 
Downs, Russell W. Divine, Warren W. 
Lindsey; Tent Circuit Robert M. Brush; Etev- 
ENTH Circuit Francisco R. Angones, David 
B. Rothman, Ervin A. Gonzalez, Jennifer 
R. Coberly, Don L. Horn, Sharon L. Langer, 
David W. Bianchi, Steven Chaykin; TWELFTH 
Circuit Kimberly A. Bald; THirTEENTH Circuit 
Timon V. Sullivan, John F. Rudy Il, Gwynne 
Alice Young; FourréentH Circuit Rob Blue, 
Jr; Firteente Circuit John G. White Ill, Jerald 
S. Beer, Michael T. Kranz, Amy Lee Smith; 
Circuit James S. Lupino; SEVENTEENTH 
Circuit Alan C. Brandt, Jr., Nancy W. 
Gregoire, Henry Latimer, Jesse H. Diner, 
Frank C. Walker Il; EiGHTeeNtH Circuit Clifton 
A. McClelland, Circuit Harold 
G. Melville; Twentieth Circuit J. Christopher 
Lombardo, A. Lawrence Ringers; Out-or- 
State Richard A. Tanner, lan M. Comisky, 
Gary J. Leppla, Brian D. Burgoon; PresipeNt 
YLD Mark A. Romance; Presipent-eiect YLD 
Michael J. Faehner; Pustic 
Solomon L. Badger Ill, Vivian L. Hobbs. 


EpiTORIAL BOARD 


Cuair Valerie G. Itkoff, Miami; Vice Cuair 
Robert C. Downie Il, Tallahassee; Vice 
Cuair John R. Reid, Jr., Maitland; Ashish 
G. Airan, Orlando; Nader F. Anise, Boca 
Raton; Dean Bunch, Tallahassee; Allison 
E. Butler, Stuart; David E. Cannella, 
Orlando; David R. Cassetty, Coral 
Gables; Susan G. Chopin, West Palm 
Beach; Jennifer A. Dietz, Tampa; 
Annette C. Escobar, Miami; David J. 
Federbush, Bethesda, MD; Cleveland 
Ferguson Ill, Ft. Lauderdale; Pearl 
Goldman, Ft. Lauderdale; Timothy M. 
Hughes, Orlando; Jason K. Kellogg, 
Miami; Jeffrey D. Kottkamp, Ft. Myers; 
Benedict P. Kuehne, Miami; Erin M. 
Larrinaga, Tampa; Jay Paul Lechner, 
Tampa; Brendan M. Lee, Tampa; Kelly B. 
Lefferts, Tampa; Steven B. Lesser, Ft. 
Lauderdale; Jason S. Lichtstein, Ft. 
Lauderdale; Brittany Long, 
Tallahassee; Veronica J. Luyster, Lake 
Worth; Lisa M. Macci, Boca Raton; 
Elizabeth A. McRae, Tampa; Mary S. 
Miller, Tallahassee; Michael G. Moore, 
Miami; Amy E. Osteryoung, St. Augustine; 
Tamela |. Perdue, Tallahassee; Amy D. 
Ronner, Opa Locka; Richard A. Sachs, 
Ft. Lauderdale; Luis Salazar, Miami: 
Leslie K.R. Stein, Temple Terrace; 
Howard A. Tescher, Ft. Lauderdale; 
Gary D. Weinfeld, Miami; Boarp Liaison: 
Charles Chobee Ebbets, Daytona Beach. 


Dignity in Law 

I congratulate Tod Aronovitz for a 
terrific year as president of The 
Florida Bar and have enjoyed read- 
ing his columns in the Journal. I 
hope that future presidents of The 
Florida Bar will continue the Dig- 
nity in Law program and the impor- 
tant emphasis he has placed on pro- 
fessionalism and ethics. 

Davip P. ACKERMAN 

West Palm Beach 


Property Appraisers 
and Tax Breaks 

In “Fuchs v. Robbins Dictum on Prop- 
erty Appraiser Standing to Challenge 
Taxing Statutes Inconsistent with 
Longstanding Precedent Set in Atlan- 
tic Coast Line” (May), Vicki Weber 
contends that property appraisers 
should not have standing to argue that 
tax breaks granted by the legislature 
violate the Florida Constitution. In a 
line of cases spanning several decades, 
however, the Florida Supreme Court 
has ruled on the constitutionality of 
such statutes when raised defensively 
by a property appraiser. See Sebring 
Airport Authority v. McIntyre, 783 So. 
2d 238 (Fla. 2001) (property appraiser 
raised constitutionality of tax statute 
defensively, and court declared F:S. 
§196.012(6) unconstitutional); 
Valencia Center, Inc. v. Bystrom, 214 
So. 2d 543 (Fla. 1989) (property ap- 
praiser raised constitutionality of tax 
statute defensively, and court declared 
§193.023(6) unconstitutional); 


ITT Community Dev. Corp. v. Seay, 347 
So. 2d 1024, 1029 (1977) (property ap- 
praiser raised constitutionality of tax 
statute defensively, and court declared 
F.S. §194.042 unconstitutional); 
Interlachen Lakes Estates, Inc. v. Synder, 
304 So. 2d 433 (1973) (property ap- 
praiser raised constitutionality of tax 
statute defensively, and court declared 
FS. §195.062(1) unconstitutional); 
Culbertson v. Seacoast Towers East, 
Inc., 212 So. 2d 646 (Fla. 1968) (prop- 
erty appraiser raised unconstitution- 
ality of tax statute defensively, and 
court upheld the statute at issue on 
the merits); Palethorpe v. Thompson, 
371 So. 2d 526 (Fla. 1965) (property 
appraiser raised constitutionality of 
tax statute defensively, and court de- 
clared ES. §§200.45 and 320.081 un- 
constitutional as applied). 

Unlike the Federal Constitution, 
the Florida Constitution limits the 
ability of the legislature to grant ad 
valorem tax breaks to special inter- 
ests. The Florida Constitution recog- 
nizes that such tax breaks do not re- 
duce the overall tax burden; instead, 
they merely shift the tax burden from 
favored taxpayers to the remaining 
taxpayers. The Florida Supreme 
Court has explained, “[O]ne person’s 
tax break is another’s tax increase.” 

Few litigants besides property ap- 
praisers have the ability, interest, 
or financial wherewithal to identify 
legislatively granted tax breaks that 


Letters continued on page 56 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 


artifice or false statement of fact or law; 


edge and approval; 


The general principles which should ever control the lawyer in the practice of the legal pro- 
fession are clearly set forth in the following oath of admission to the Bar, which the lawyer is sworn 
on admission to obey and for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution of the State of Florida; 

“Twill maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, 
nor any defense except such as | believe to be honestly debatable under the law of the land; 

“[ will employ for the purpose of maintaining the causes confided to me such means only as 
are consistent with truth and honor, and will never seek to mislead the judge or jury by any 


“| will maintain the confidence and preserve inviolate the secrets of my clients, and will ac- 
cept no compensation in connection with their business except from them or with their knowl- 


“| wiltabstain from all offensive personality and advance no fact prejudicial to the honor or 
repuiation of a party or witness, unless required by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of the defenseless 
or oppressed, or delay anyone’s cause for lucre or malice. So help me God.” 
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President’s Page 


For the Children 


hough the leadership of 

The Florida Bar changes 

from year to year, some is- 

sues facing our member- 
ship do not. 

In life, there is not a single day 
that is guaranteed or promised to 
us. When I took the oath of office to 
become the 54th president of The 
Florida Bar, I felt both blessed and 
humbled. As my predecessors before 
me, I pledged to defend our honor- 
able profession and to guard the in- 
dependence of the judiciary. No one 
person can do this alone. I ask each 
of you to be ever vigilant to threats 
directed to the independence of our 
Bar and assaults on the indepen- 
dence of our judiciary. I ask each one 
of you to continue educating the citi- 
zens of Florida concerning the vital 
role both our profession and our courts 
play in holding the fabric of society 
together. 

In addition to these two bedrock 
goals, the incoming president of the 
Bar has the distinct honor to set the 
agenda for the year. The choice for 
my agenda was easy. 

Among the warrior tribes of Af- 
rica, none was more feared then the 
fabled Masai. When one warrior 
greeted another, the greeting was, 
“And how are the children?” The tra- 
ditional answer given, even by war- 
riors with no children, was, “All the 
children are well.” 

Children are my agenda. 

As your Bar president, this year I 
am seeking contributions on your fee 
statement for The Lawyers Chal- 
lenge for Children. It is my hope to 
raise $250,000 for this Florida Bar 
Foundation program. While this is 


an unprecedented sum, the children 
of Florida have unprecedented 
needs. Please rise to this challenge. 
Please give for the children. 

In 1999, President Edith Osman 
appointed a Commission on the Le- 
gal Needs of Children. Because the 
commission study could not be com- 
pleted in one year, President 
Herman Russomanno continued its 
work. Both President Terry Russell 
and President Tod Aronovitz also 
recognized this need and established 
a special committee to implement 
the commission’s recommendations. 

During this year, The Florida Bar 
will complete the commission’s work 
for the children. 

President-elect Kelly Johnson and 
I have met with the Bar’s commit- 
tee and section leadership and have 
urged them to review the final re- 
port from the Commission on the Le- 
gal Needs of Children to ensure The 


Florida Bar adopts those recommen- 
dations that fall within the Bar’s 
purview. Additionally, we have urged 
the sections to lend their political 
influence to further the elements of 
the report that have not yet become 
Florida law and to develop continu- 
ing legal education programs as rec- 
ommended. 

While we complete the work of the 
commission, we can do more. We 
must do more. Florida has no rival 
in pro bono service, yet I am asking 
you to redouble your efforts for the 
children. 

Many of our members have told 
me they would like to help but don’t 
know how to get started. There are 
many not-for-profit organizations 
serving children that need our help. 
Accordingly, I have asked the Com- 
munications Committee of The 
Florida Bar to add a bulletin board 
to the Bar’s Web site where 
children’s groups in need of legal as- 
sistance may post requests. The Bar 
will then match the organizations 
with lawyers willing to provide ei- 
ther free counsel or to serve in an- 
other way. I hope all of you, no mat- 
ter what type of work you do, will 
join in this effort. 

If every lawyer helped just one 
child, we could assuredly say, “All the 
children are well.” 

My friends, today is a great day to 
be a Florida lawyer. I am proud to 
be one. You should be too. 


Mites McGrANE 


“Children are my agenda,” says Bar President Miles McGrane. This year the Bar’s 
Web site will list children’s groups in need of legal assistance. The Bar will match 
the organizations with lawyers willing to provide either free counsel or some other service. 
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McGRANE 
President The Florida Bar 


This Bar president loves the law and the legal profession. 
Friends predict Miles McGrane will be hardworking and fun. 


round 1994, the Board of Directors of Legal 

Services of Greater Miami, Inc., decided it 

would be prudent to buy a building to house 

the agency’s operations, instead of continuing 
to pay rent. 

Such major expenditures need to be approached cau- 
tiously, so the board arranged for a fundraising audit, 
where experts interview potential donors to see if there 
is support for such a project. Longtime LSGMI Execu- 
tive Director Marcia Cypen tells what happened: 

“Miles McGrane was one of the first people we had the 
auditor contact,” she recalled. “She [the auditor] nearly 
fell off her chair when he said, of course he would sup- 
port the campaign, and he would pledge $10,000 a year 
for 10 years. 

“That became the lead gift in our campaign [the one 
fundraisers can tout when approaching other potential 
donors], and we raised enough money for the building.” 

But Miles A. McGrane III, who on June 27 became the 
president of The Florida Bar, has done more for the pro- 
gram than just give it money. He served on the LSGMI 
board from 1984 through 1990, including the last two 
years as president, and he continues to help out when he 
can. 

“He took it very seriously and was willing to take on 
responsibility for leadership,” Cypen said. “When he’s 
engaged, he’s engaged. If he’s doing something, he does it. 

“He’s always held us close to his heart, he’s always 


been there when I called and needed anything related to 
legal services,” she added. 

Miles McGrane knows from firsthand experience how 
such services can be needed. 

McGrane was born in October 1947, in Troy, New York, 
the son of Miles McGrane, Jr., a lawyer, and Marrie, a 
homemaker. He was the third of four children (with two 
older sisters, one of whom is deceased, and a younger 
brother). 

What should have been the all-American childhood 
growing up in the 1950s changed when his father died of 
Guillain-Barré Syndrome when his namesake, Miles III, 
was 7. 

“My father was a lawyer, and I think because he died 
at such an early age—he was 42 and I was 7—my whole 
life has been designed on what he would have wanted, 
what would have made him proud,” McGrane said. “1! 
never went through that period of life where I was 
smarter than he was. It’s that drive, that expectation. 
Would he be proud of this? Would he think I’m doing 
well? It’s an unfulfilled relationship.” 

Three years later, his mother moved the family to Hol- 
lywood, Florida. A year later, McGrane’s maternal grand- 
mother moved down and bought a house, and the family 
moved in with her. That relocation allowed his mother 
to work as a sales rep at a furniture store. McGrane be- 
gan the pattern of his youth—working wherever he could. 

“Finances were such that I had to work; I had to sup- 


by Gary Blankenship 
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Miles IV and Ashley attend the University of the South in Sewanee, Tennessee, while Blake 
is a junior at St. Andrews School. Wife Patty says, “We are people who truly enjoy being with our kids.” 
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“My father was a lawyer, and | think because he died at such an early 


age—he was 42 and | was 7—my whole life has been designed on 
what he would have wanted, what would have made him proud.” 


port myself,” he said. “If I needed clothes, I had to buy 
them for myself.” 


Of Paper Routes and Grocery Bags 

It began in junior high with a Hollywood Sun-Tattler 
paper route with 105 customers (McGrane can still re- 
call the route) and during the summer, he added a morn- 
ing Miami Herald route. 

While attending South Broward High School, McGrane 
augmented his paper route income by working at the 
Yum Yum Castle, closing it down on Friday nights, clean- 
ing the milkshake machines, and then working Satur- 
days cleaning up around the fast food restaurant. 

Next he landed a job that has reached mythical status 
in the McGrane family, working at Russell’s Market, a 
family-owned grocery store. The owners included the 
parents of Ft. Lauderdale attorney Bill Spencer, who also 
worked there and went on to serve on the Bar Board of 
Governors with McGrane. 

“A long-standing memory is Miles as a bagger and 
checkout guy at Russell’s Market,” Spencer said. He adds 
with a laugh that McGrane was, “Obviously a 
hardworking, industrious, future president of The Florida 
Bar.” 

More seriously, he added that the dedication and hard 
work McGrane showed there were evident later in his 
Board of Governors work. 

McGrane said the job was an important part of his 
youth. 

“I was a cashier, worked in the meat department, and 
worked in the produce market,” he recalled. “I did every- 
thing. They delivered, so I'd deliver groceries. It was a 
job that no longer exists. I don’t think you can get jobs 
like that anymore. It taught me real responsibility.” 

After high school, McGrane enrolled at Broward Jun- 
ior College where the big question for him was whether 
he could afford the $60-per-trimester tuition, along with 
books and other costs. Between working and financial 
concerns, it took him two and a half years to finish there, 
and then he enrolled at Florida Atlantic University in 
Boca Raton. 

He couldn’t afford the $90 tuition per trimester and 
live in the dorms, so he continued to live at home and 
work were he could, including a summer job in Boston, 
continuing at Russell’s Market, and being a film projec- 
tionist for the university. Even though he also took two 
and a half years to finish at FAU, and despite all the 
work, McGrane was approaching his senior year with- 
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out enough money. 

“Then I learned that the president of the student gov- 
ernment received a full-paid scholarship,” McGrane said. 

He had no experience running for office or with stu- 
dent government, but a friend noted that the FAU School 
of Education students rarely voted in student govern- 
ment elections. By canvassing those students in the park- 
ing lot McGrane and his friends convinced them to vote. 
McGrane won by 11 votes. 

“It was very interesting being elected head of student 
government,” he recalled. “I didn’t know what to expect 
and then three days after the election, Kent State hap- 
pened [on May 4, 1970, National Guardsman fired on 
students protesting the Vietnam War, killing four and 
wounding nine]. Students [including the student senate] 
were screaming, ‘We've got to shut down the school!” 

Demands were also made to lower flags to half staff. 

McGrane met with FAU President Dr. Kenneth R. Wil- 
liams to discuss the situation, mindful that the student 
body also included veterans and older students who 
wanted to continue with their classes. 

The compromise they worked out allowed classes to 
stay open, but students who decided to skip them would 
not be punished. And McGrane said he noted that while 
the university could lower its own flag, it had no author- 
ity over the state and national flags. 

“The senate gave me trouble the whole year until one 
day I realized enough of them had dropped out of school 
to leave them without a quorum. So I had my attorney 
general [future attorney Joe Vassallo] go in and shut 
down the senate,” he said. 

“Under his direction, I set up the judicial system at 
FAU,” Vassallo recalled. “It had a regular hearing tribu- 
nal and an appellate tribunal.” 


Nuts and Bolts 

He also said McGrane hasn’t changed much since those 
days, at least in his approach to issues and problems. 

“He’s a nuts-and-bolts type of guy. He gets right down 
to business, he’s down to earth,” Vassallo said. 

“He’s always been a guy who looked ahead and works 
toward a goal,” said Delbert “Smoky” Stover, who met 
McGrane at FAU. Although a quarter of a century older 
than McGrane, they became close through a mutual 
friend. 

When McGrane finished FAU, his constant problem 


Profile continued on page 13 
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Leading a Life and a Profession 
with Honesty and Dedication 


As a lawyer for two 
years and already with im- 
pressive trial experience, 
Miles McGrane knew that 
the first question he asked 
a witness on cross exami- 
nation would be vital. 

So, during a 1977 medi- 
cal malpractice mediation 
in which he was defend- 
ing a hospital that was 
conducted before a three- 
person panel, including a 
judge, he chose his words 
with care. 

He asked the witness, 
emergency room nurse 
Patricia Lukacs (pro- 
nounced Lucas), “Is it 
Mrs. or Miss?” To this day, 
she regrets not thinking 
more quickly and replying, 
“Ms.” 

In the case of Bar Presi- 
dent Miles McGrane and 
his wife, Patty, what might § 
be seen as an inauspi- @ 
cious beginning only 
seemed to guarantee a 2 
solid, lasting relationship 
that has produced three © 
children. 

“Another lawyer had 
worked up the case. The 
first time | met her, she 


Patty and Miles McGrane were married in 1979 
after meeting during a medical malpractice mediation. 


4] ter Ashley, 20, and Blake, 
17. 

Miles IV, 21, is a junior 
and Ashley a sophomore 
at University of the South 
in Sewanee, Tennessee, 
while Blake is a junior at 
nearby St. Andrews 
School. The older two are 
leaning toward law ca- 
reers, and Ashley is also 
fluent in several lan- 
guages. Blake, who 
shows talents with num- 
bers, art, and music, is as 
yet undecided. 

Friends talk about the 
closeness of the McGrane 
family. 

“We are people who 
truly enjoy being with our 
kids,” Patty said. “Miles 
me and | have always told 

= them, ‘The things we give 

you are the best educa- 
tion we can afford, love, 
and guidance, and after 
4 that it's what you do with 

She added, “Miles is 
very easygoing at home. 
Because he’s so stressed 
with everything else, he’s 
not demanding.” 

The McGranes—at 


was testifying at this panel,” McGrane said of their first 
meeting. 

During the testimony and also while walking her out to 
her car after the hearing, McGrane learned that Patty’s fa- 
ther was an attorney, but did not realize the different spell- 
ing of the family name. 

Although he tried to find her father’s number, he could 
not find the right “Lucas” listing. 

“So | called to ask the hospital administrator. He said, 
‘That's funny, she just left after asking about you.” 

Patty recalled that the administrator came down to the 
emergency room where she was working to seek permis- 
sion to give Miles her phone number. The emergency room 
doctor she was working with promptly grilled the adminis- 
trator about McGrane. Satisfied, the doctor advised that 
the number be given and “Dr. Gene Gitin still takes credit 
for getting us together,” Patty said. 

They were married in 1979. 

Two years later, son Miles IV was born, followed by daugh- 


least Patty—have found some unusual ways to relax. Patty, 
who drove a 1963 Corvette when they met, has, courtesy 
of surprise gifts from her husband, taken an Indy race car 
driving course at Sebring and a mock jet fighter dogfight- 
ing course in Orlando. 

Miles prefers golf and reading — “He’d read a soup can 
if there’s nothing else to read,” Patty said. He also enjoys 
collecting, particularly German beer steins (he bought his 
first one at age 12) and Howdy Doody memorabilia. 

Another pastime McGrane enjoys is teaching as an ad- 
junct professor at the University of Miami School of Law in 
the clinical trial program. Professor Laurence Rose, who 
oversees the program, said the university reluctantly gave 
McGrane a two-year sabbatical to attend to his Bar leader- 
ship duties. 

“He is an excellent teacher,” Rose said. “Our program is 
modeled after the National Institute for Trial Advocacy teach- 
ing method, which is very supportive of learning by doing. 
Miles provides an extremely valuable critique in a very posi- 
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tive way.” 

His rapport with students manifested itself when all of 
them in one class showed up on the last day of the semes- 
ter wearing suspenders, a McGrane sartorial trademark. A 
sign of his enjoyment is that McGrane says if he couldn't 
practice law, he would probably teach. 

Although McGrane usually leaves work at the office, on 
nights before big days at trial “he gets very quiet and very 
introspective,” Patty said. “He blocks everything out and is 
totally focused on what he is doing.” 

His professional standards are evident in his personal 
life. “Miles will be very up-front,” Patty said. “Good friends 
have been upset when Miles says, ‘I’m sorry, | can’t say 
that or do that.’ He will not say or do anything that is not 
100 percent honest. 

“The truth is who you are. Lying is the worst offense. 
And it’s always been the worst offense any of our children 
could do. If you make a mistake and then lie about it, you 
will be punished more severely for the untruth.” 

When he married Patty, Miles didn’t just get a wife, he 
acquired a whole family in the Lukacses. Several acquain- 
tances believe that Patty’s dad, John Lukacs, became Miles’ 
surrogate father. 

Probably the toughest case of McGrane’s career involved 
John Lukacs, who like many of his generation, began smok- 
ing during his service in World War II. He continued smok- 
ing until the early 1970s when he gave up a three-pack-a- 
day habit. 

In 1999, he developed cancer of both the bladder and 
the tongue, and he decided to sue the tobacco companies 
for years of misleading claims about tobacco safety. Al- 
though he also knew that doctors could only slow, but not 
stop, the cancer’s progression, John Lukacs wanted his 
day in court before he died. He turned to his son-in-law, 
along with Steve Hunter and Philip Gerson, to represent 
him. 

It was a difficult case, personally and legally. 
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Courtesy of her hus- 
band, Patty has taken 
an Indy race car driv- 
ing course and a mock 
jet fighter dogfighting 
course. Miles prefers 
golf and reading. “He’d 
read a soup can if 
@® there’s nothing else to 
read,” Patty says. 


It was the first final verdict from a class action suit that 
began in 1994. In the original case, the jury said the five 
top cigarette companies produce a product that causes can- 
cer. In the second phase, that same jury said in 2000 the 
companies owed $145 billion in damages to an estimated 
500,000 to 700,000 Florida residents who have been 
harmed by cigarettes. 

But the companies appealed, effectively halting any 
trials by individual plaintiffs seeking damages. Because of 
Lukacs’ terminal condition, McGrane and his co-counsel 
won an order allowing their trial for damages to proceed, 
an order that was upheld by the Third District Court of Ap- 
peal. The two-week trial, which included testimony from 
Patty and son Miles IV, ended only a couple of weeks be- 
fore McGrane was sworn in as the Bar’s president-elect 
last year. 

“It was very, very personal, emotional, and draining,” said 
Kathline Duffy, McGrane’s legal assistant. “Miles respected 
and loved John. We’re happy John got his day in court, 
and he was able stand up in court and say to the cigarette 
companies, ‘You’re wrong, what you’re doing is wrong.” 

“That case made him the most nervous of any he has 
handled,” said son Miles. “He doubted his lawyer skills.” 
Miles IV reminded his father that Lukacs wouldn’t have 
anyone but his son-in-law working on the case. 

They won a $37.5 million compensatory damage ver- 
dict, the most compensatory damages ever awarded 
against tobacco companies. 

The case remains on appeal. After the verdict, McGrane 
was quoted as saying, “We'd give every penny back for 
another year for him.” 

John Lukacs was able to attend McGrane’s swearing-in 
as president-elect in June 2002, but he died in October. 

McGrane’s battles with the tobacco industry are not over 
as his firm represents 500 flight attendants who claim their 
health was affected by secondhand smoke in another part 
of the class action suit. 
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“| discovered that | enjoyed trying cases. If somebody had told me 


in the beginning that | would be a trial lawyer, | probably 


remained. 

“I knew I wanted to go to law 
school from the time I was seven,” 
he said. “The question was: Could I 
get in one and pay for it? 

“When I graduated from FAU, I 
still had no money. I was talking 
with Dr. Williams, and he suggested 
I stay for another year and be assis- 
tant director of financial aid.” 

Williams added if McGrane took 
classes, he could live in the dorms. 

McGrane took the job, earning 
$9,000 and saving most of it. Mean- 
while, Vassallo went to the 
Cumberland School of Law in Bir- 
mingham, Alabama, and suggested 
McGrane apply there. 


Law School and 
Perseverance 

Vassallo introduced him to 
Cumberland’s dean of admissions, 
and “I interviewed with the dean 
and I think Joe worked on him for 
the rest of the day. With the help of 
Joe, I sort of talked my way into law 
school.” 

On his first day there, he met 
Herman Russomanno, from Miami, 
who went on to become the 2000-01 
Florida Bar president. 

“Law school I enjoyed, but it was 
a grind,” McGrane said. “Ninety per- 
cent of the battle is perseverance, 
doing those briefs constantly and 
attending every class. You’re con- 
stantly writing and reading. I got 
through my first year, and I didn’t 
fail anything. I didn’t get invited to 
law review, but I didn’t fail.” 

His favorite class, prophetically, 
was in torts, where he received the 
book award for the first year. 

In typical McGrane fashion, he 
spent the summer between his first 
and second year working at a sugar 
refinery in Philadelphia, and during 


would not have believed it.” 


his second year he got a job at the 
law library, enabling him to con- 
tinue earning his way through 
school. 

Between his second and third 
year, he got an internship at the 
Palm Beach County State Attorney’s 
Office, where he worked under top 
Assistant State Attorney Daniel T.K. 
Hurley. Hurley went on to become a 
circuit judge, Fourth District Court 
of Appeal judge, then back to the cir- 
cuit bench, and finally took an ap- 
pointment as a Southern District of 
Florida federal judge. 

Because he arrived before the 
other interns, McGrane assumed 
the role of chief intern for the sum- 
mer, and he soaked up the experi- 
ence. Working with Hurley was 
memorable. 

“When you walked into his office, 
there were no stray papers, nothing 
was out of place, and that’s the way 
I practice,” he said. 

McGrane found the internship so 
enjoyable, he hoped to be hired back 
at the office after he finished law 
school, but money was tight that 
year and no positions were avail- 
able. So after he finished law school 
in 1975, he returned home to begin 
studying for the bar exam. Without 
enough money for a car, his bike was 
again his primary form of transpor- 
tation. 


Adams, George, Wood, 
Lee & Schulte 

Then a friend from Cumberland 
who was a year ahead of him, Dewey 
Varner, called and suggested he ap- 
ply for an opening at the Miami firm 
of Adams, George, Wood, Lee & 
Schulte. McGrane borrowed an old 
VW from Smoky Stover and drove 
down. 

“The firm ate lunch every day at 
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a table in Burdines. We walked over 
to have lunch and I’m sitting next 
to Mr. [Richard B.] Adams [Sr.] and 
he said, ‘Do you like sports?’ and I 
said, ‘No, not particularly’ and that 
was the end of the conversation.” 

Back at the firm’s office, McGrane 
was talking with Varner “and 
Adams opened the door and said, ‘Is 
this the person who you told me 
about, his dad died and he put him- 
self through college?” Varner an- 
swered, “Yeah, and Adams said to 
me, ‘You start Monday.’ 


The Making of a Trial Lawyer 

“I didn’t know what kind of law 
they practiced or what my salary 
would be.” 

Those questions were answered 
soon. The firm handled insurance 
defense work, and McGrane would 
be paid $10,000 a year, to be raised 
to $12,000 when he passed the bar 
exam, which he accomplished that 
fall. What followed was an experi- 
ence many young lawyers would kill 
for. 

“In 1976, I tried 26 cases to ver- 
dict, small ones, cases that were a 
day to a day and a half long,” he 
said. 

It began in January, when he had 
five cases in a two-week period. The 
trials were before Circuit Judge 
George Orr, who McGrane remem- 
bers for his sense of humor and the 
twinkle that never left his eyes. In 
some instances, they would send a 
jury out to decide a case and, dur- 
ing those deliberations, begin pick- 
ing the jury for the next trial. 

“He was laughing the entire time. 
He thought it was the greatest thing 
in the world,” McGrane said of Orr 
and the back-to-back cases. “He 
would critique me after each trial, 
and I would use his advice in the 
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Firm members are quick to talk about meeting the 
special needs of doctors they represent in medical 
malpractice cases, the firm’s main line of work. 


next trial. 

“I discovered that I enjoyed try- 
ing cases. If somebody had told me 
in the beginning that I would be a 
trial lawyer, I probably would not 
have believed it,” he added. “My 
years with Mr. Adams were great. 
He was, and still is, my role model 
as a trial lawyer.” 

During those early days while 
working for one of the best known 
insurance defense firms, McGrane 
became fast friends with Stuart 
Grossman, who was then working 
with prominent plaintiff’s attorney 
J.B. Spence. Grossman, now one of 
the leading plaintiff’s attorneys in 
South Florida and also a former 
Board of Governors member, has 
faced off against McGrane in several 
cases. 


No Mistakes and a Big Heart 

“Miles doesn’t make mistakes in 
the courtroom. He tries the issues 
of importance and doesn’t get 
bogged down in minutiae. He re- 
members that a lay jury is deciding 
his client’s fate. So he’s quite expert 
at reducing the trial to terminology 
and events that ajury can relate to,” 
Grossman said. 

“Miles also has a big heart. He 
knows when to settle a case... . He 
does not try cases that ought to be 
settled.” 

McGrane spent three years at the 
Adams firm. He then joined George 
& Thompson doing the same type of 
defense work. In 1980, he joined the 
Kubicki firm. He worked to become 
a name partner as the firm became 
known as Kubicki, Draper, 
Gallagher & McGrane. 

“They had a big book of business 
with medical malpractice, they 
reached out to me, and I went to 
work for them, and that’s where I 


really developed the expertise of 
handling medical malpractice 
claims,” he said. Since 1985, 
McGrane estimated about 90 per- 
cent of his work has been in medi- 
cal malpractice defense, primarily 
with doctors. He also has repre- 
sented plaintiffs in several cases, 
including suing tobacco companies. 

In 1993, he and Jim Nosich, who 
had been working with McGrane 
since he began practicing two years 
earlier, left the Kubicki firm and 
opened McGrane & Nosich, which 
now has eight lawyers and a score 
of support staff. Nosich, laughing, 
said it was an easy decision for him. 
He was a young, married lawyer 
with few attachments. McGrane was 
well-established with a wife and 
three children. 

But for McGrane it was a situa- 
tion of leaving a large firm for a 
small firm where he felt more com- 
fortable. 

“T think it’s nice to control your 
own destiny, with fewer people to 
answer to,” he said. “I was blessed 
to have someone like Jim to go out 
with. It’s nice to know that for a 
partners’ meeting, we can do it in 
15 minutes and hold it in a car if we 
want to. I don’t ever want to go be- 
yond 10 lawyers in one office.” 

A visit to the understated elegant 
offices (oils of Florida landscapes 
and Clyde Butcher’s expansive black 
and white photographs of natural 
Florida) of McGrane & Nosich, on 
the 12th floor of an office building a 
few blocks from downtown Coral 
Gables, shows the type of office 
McGrane prefers. Call it friendly, 
hardworking efficiency. 

Lisa Adamson, who came to work 
part-time at the Kubicki firm while 
in high school 22 years ago, wound 
up helping McGrane and is now the 
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office manager at McGrane & 
Nosich. 

“T tell everyone I can’t imagine 
working for anyone else,” she said. 
“He’s an extension of my family, he 
and his family. I wouldn’t be here 
22 years if it wasn’t good. 

“He’s very understanding, very 
supportive, very trusting as far as 
he gives me pretty much carte 
blanche to make my own decisions. 
Whether he agrees with it or not, 
he'll stand behind my decision. He’s 
very easy to get along with.” 


Organized Perfectionist 

Kathline Duffy, who has known 
McGrane for about 20 years and 
been his legal assistant for nearly 
five, said it was important to her to 
have the right atmosphere for work. 

“Everyone said when I came to 
work for him he would be difficult 
because he’s such a perfectionist, 
but I liked the challenge,” she said. 
“He is extremely organized; he has 
very good recall. He expects to only 
have to tell you once to do some- 
thing. If he tells you do to A, and you 
know how to do B, C, and D, he ex- 
pects you to do it. 

“He is a man of integrity; he’s 
strong willed; he is a nice man with 
a sense of humor,” Duffy added. 
“He’s quick witted and has a lot of 
empathy.” 

Nosich said the firm runs in the 
way McGrane instructed him to 
practice: “He taught you the way he 
was taught from Dick Adams, Sr., 
which was to take the file and learn 
it. People who didn’t have initiative 
or who weren't self-starting or didn’t 
have the ability to get answers 
didn’t really succeed.” 

Firm members are also quick to 
talk about meeting the special needs 
of doctors they represent in medi- 


“I’m happy to have him stand in Tallahassee and lead a call 
for all lawyers to protect the independence of the judiciary 
and the profession.” — Herman Russomanno 


falas. 


While serving four terms on the Bar’s Board of Governors, Miles McGrane has worked on the 
Budget, Executive, Disciplinary Review and Disciplinary Procedure committees in addition 
to being a liaison between the board and several sections and committees. 
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“Providing legal services for the poor is a serious issue. To keep this 
country moving forward, we need to make sure the protections 
afforded the haves are afforded to the have-nots,” notes McGrane. 


cal malpractice cases, McGrane & 
Nosich’s main line of work. 


The Sensitive Case 

“All payments and settlement 
have to be reported [to the state] so 
every case is a sensitive case, 
whether it’s a big injury or little in- 
jury because it impacts on the 
doctor’s ability to get insurance and 
it’s all public,” Nosich said. “Han- 
dling the doctor and communicating 
with the doctors are the toughest 
parts; Miles taught me that.” Doc- 
tors, he explained, are used to be- 
ing in charge and making the deci- 
sions. When they are sued, it’s hard 
for them to relinquish control of the 
case to their lawyers. 

“You really have compassion for 
some of them,” Duffy said. “We had 
one particular doctor who is an 
emergency room doctor and he’s get- 
ting slammed all the time. ER doc- 
tors have to make split-second deci- 
sions.” 

“He [McGrane] is not a confron- 
tational person,” Adamson said. 
“He’s always very objective, always 
willing to listen; he will definitely 
look at the big picture before mak- 
ing a decision or making a sugges- 
tion.” 

Medical malpractice defense isn’t 
the firm’s only work. It also is rep- 
resenting 500 flight attendants su- 
ing tobacco companies for health 
problems caused by secondhand 
smoke. And McGrane last year won 
an emotional judgment against 
three tobacco companies while rep- 
resenting his father-in-law (see 
sidebar). 

McGrane’s involvement in Bar 
work came about almost by acci- 
dent. As a member of the Dade 
County Bar Association, he was ap- 
pointed to the board of Legal Ser- 


vices of Greater Miami, Inc., in 1984 
during a time of tension. 

“There was sort of a squabble be- 
tween the Dade County Bar and 
Legal Services,” he recalled. “The 
Dade County Bar wanted to control 
the legal services board, and of 
course the legal services board 
didn’t want them meddling.” 

As a Dade bar representative, 
McGrane was received with some 
skepticism, but “they soon found out 
I was a team player.” 

He wound up being appointed to 
the nominating committee that 
helped select LSGMI’s officers, un- 
til one day he discovered that then- 
LSGMI President Rene V. Murai 
had removed him from the commit- 
tee. He called to find out why, and 
Murai told him he was being nomi- 
nated as president. He served as 
president from 1988-90. 

The work left a lasting impres- 
sion. 

“This organization is one that 
you're not aware of unless you have 
direct contact. The devotion of law- 
yers who were making less than 
some law clerks at law firms was 
amazing,” he said. “I really saw the 
dynamics of an organization. Marcia 
Cypen, who is the executive direc- 
tor, is phenomenal. There were fund- 
ing cuts and cutbacks and Marcia 
remained cheerful. Somehow she 
would always find a way to keep the 
program up and running. 


Helping the Have-nots 
“Providing legal services for the 
poor is a serious issue. If this coun- 
try is going to keep moving forward, 
we need to make sure the protec- 
tions afforded the haves are afforded 
to the have-nots. There must be a 
level playing field, and the only way 
to provide that is to give them ac- 
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cess to the courts with lawyers.” 

McGrane also spent three years 
on a Bar grievance committee. That 
combined with his legal aid work got 
him interested in the Bar Board of 
Governors. 

He ran in 1990 but lost to John 
Thornton. He filed again in 1992, 
and this time was elected unop- 
posed. McGrane served four terms. 

“T didn’t know what to expect. I 
didn’t know the breadth of what the 
Bar does for its members. I didn’t 
understand lawyer regulation,” 
McGrane recalled. “My first year 
was absolute bewilderment.” 

Then-President Alan Dimond put 
the freshman board member on the 
Budget Committee, which helped 
him quickly grasp Bar operations. 

“The longer you serve, you real- 
ize just how important the Bar is to 
lawyers. The lawyers may not know 
that, or they may take it for granted. 
The Bar does make their lives and 
practices easier, besides our obliga- 
tion to the citizens and consumers 
to protect them from the occasional 
bad lawyer.” 

He has served on the Budget, Ex- 
ecutive, Disciplinary Review, and 
Disciplinary Procedure committees, 
and has been liaison between the 
board and several sections and Bar 
committees. 

McGrane has also been active in 
the Dade County Bar Association, 
the International Association of De- 
fense Counsel, the American Board 
of Trial Advocates, the Florida De- 
fense Lawyers Association, Florida 
Medical Malpractice Claims Coun- 
sel, the American Academy of Hos- 
pital Attorneys, the American Col- 
lege of Legal Medicine, and the 
South Florida Society for 
Healthcare Risk Management. He 
has chaired the 11th Circuit Judi- 


On the annual fee form, members are being asked to make a $45 
contribution to The Florida Bar Foundation for legal assistance to 
children through grants to legal aid and other legal services programs. 
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“| want to continue to believe that when lawyers come out of law school, 
they want to do the right thing, and | hope law firms would recognize 
that and not put unrealistic demands on the new associates.” 


cial Nominating Commission. 

His friends say he brings more 
than just an impressive resume to 
the Bar’s top job. 

“It’s obvious he likes the law, the 
legal profession, and lawyers,” said 
board member and long-time friend 
Frank Angones, who worked as a law 
clerk for McGrane while in law 
school. “He’s going to represent the 
lawyers of Florida extremely well, 
and at the same time we're going to 
have a president who is hardworking 
and fun.” 

Former board member Bill Spen- 
cer said that McGrane is “industri- 
ous, with a real commitment to the 
profession and Miles will develop a 
consensus. He has a sense of profes- 
sionalism that we all should try to 
emulate.” 


Combining Career and Fam- 
ily with Community Service 

Herman Russomanno, 2000-01 
Bar president, said McGrane has 
been able to combine a successful 
career and family life with commu- 
nity service. 

“He has affected so many people 
in a positive way. He has truly 
made a difference not only in our 
profession, but in our community,” 
he said. “I’m happy to have him 
stand in Tallahassee and lead a call 
for all lawyers to protect the inde- 
pendence of the judiciary and the 
profession.” 

The cover of this Journal speaks 
to McGrane’s top priority: children. 

“'m implementing as fully as 
possible the recommendations of 
the Bar Commission on the Legal 
Needs of Children, that began 
with [former President] Edith 
Osman and continuing with 
Herman [Russomanno], Terry 
[Russell], and [immediate past 


Bar President] Tod [Aronovitz]. 


Legal Services for Children 

“T’m asking the sections and the 
CLE committees to take a look at 
the commission report for ways to 
provide legal services to children. 
I’m going to ask the chair of each 
committee, particularly the rules 
committees, to study the 
commission’s recommendations for 
any rule changes that will carry out 
those recommendations,” he added. 
“Tm challenging the lawyers in 
Florida to do more pro bono for chil- 
dren.” 

While Bar statistics show law- 
yers contributed an outstanding 1.3 
million hours of pro bono in the past 
year, those figures also showed only 
one-third of the membership actu- 
ally contributed their time, 
McGrane said. 

“I want to see if we can get the 
other two-thirds to step up to the 
plate, particularly regarding 
children’s issues,” he said. 

Sections will be asked to incorpo- 
rate into their legislative activities 
any of the commission’s recommen- 
dations that fall into their practice 
areas. 

On the Bar’s annual fee form, Bar 
members are being asked to make 
a $45 contribution to The Florida 
Bar Foundation for legal assistance 
to children through grants to legal 
aid and other legal services pro- 
grams across the state. McGrane 
hopes to raise $250,000 from those 
contributions. 

The new president expects to face 
many traditional challenges. 

“All presidents stand up to defend 
the profession,” he said. “Number 
two on the agenda is to defend the 
independence of the judiciary.” 

Accomplishing the second goal 
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will involve working with the legis- 
lature, which has been an iffy propo- 
sition in recent years, although 
McGrane said the work done by past 
presidents, particularly Russell, has 
raised the Bar’s standing with law- 
makers. 

“I saw a real change in how the 
legislature reacted to input from the 
Bar during this term,” he said. 
“That, coupled with our marvelous 
legislative counsel [Steve Metz], has 
really changed our reception with 
the Florida Legislature. Even people 
who disagree philosophically sit and 
listen, and they’re very courteous. 
We must continue to be there and 
realize the pressure on these indi- 
viduals. This state has so many 
needs and resources are limited. 

“The Bar must provide the legis- 
lature with correct information.” 

While on the Board of Governors, 
McGrane led efforts for the Bar to 
fund a program that places new law 
graduates with legal aid programs 
for special projects. He also wants 
to continue strong Bar support for 
the Civil Legal Assistance Act — a 
program enacted last year that for 
the first time provided state funds 
for legal aid organizations. 

Within the Bar, McGrane said he 
plans no expensive new initiatives, 
believing his children’s effort can be 
done at very little expense through 
efforts from Bar sections and com- 
mittees. 

“We had a dues increase two years 
ago. The goal is to keep the dues 
stable for at least five years, and I 
hope to do that,” he said. “We may 
go and look at the disciplinary side 
of the budget and see if there’s any- 
thing we can change, especially to 
better explain its operation to the 
public.” 

The budget continues the Dignity 
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“We need to remember the oath we took when sworn in as 
lawyers,” McGrane said. “While we do need to make a 
living, a client's needs should drive your practice.” 


in Law program and funds a new, 
free Web portal expected to be of- 
fered to Bar members this summer. 


Continuous Battle 

“People generally dislike lawyers, 
but they love their own lawyer,” 
McGrane said of the effort to im- 
prove the public perception of attor- 
neys. “It’s going to be a continuous 
battle.” 

McGrane takes ironic delight in 
getting the Web portal — which will 
offer free legal research, e-mail, 
docketing, and other services — up 
and running during his presidential 
year, noting it was initiated during 
former president Terry Russell’s 
term and was strongly supported by 
immediate past President Tod 
Aronovitz. 

“It may be launched under my 
administration, and I will be called 
the technology president, but I don’t 
know how to turn on a computer,” 
McGrane said, smiling broadly. “I’ve 
really trusted [former board mem- 
ber and Technology Task Force 
Chair] David Welch on this. Changes 
and modifications from year to year 
will be made to the portal as we see 
the demands and needs of the mem- 
bership.” 

The concern with the discipline 
system is a perception by the public 
that the system is too slow. 

“From the inside, it works beau- 
tifully,” said McGrane. “We’ve re- 
ceived comments from clients that 
it works too slowly, we’re protecting 
our own, it’s too secret [even though 
it’s the most open system in the 
state].” 

He noted the Bar has a higher 
disciplinary rate than virtually all 
state-regulated professions. The Cli- 
ents’ Security Fund repays clients 
up to $50,000 if a lawyer is found to 


have misappropriated clients’ funds. 

“I may ask the Program Evalua- 
tion Committee to take a look at 
these aspects to see if we can change 
the discipline process or if it should 
be changed,” he added. 

McGrane also plans to continue 
Bar professionalism efforts, noting 
he’s concerned that new lawyers es- 
pecially see law practice as a busi- 
ness and not a profession. 


Client’s Needs 

“We need to remember the oath 
we took when sworn in as lawyers,” 
he said. “While we do need to make 
a living, a client’s needs should drive 
your practice.” 

The legal profession is facing new 
challenges including new federal 
guidelines for corporate lawyers. 
The Bar is concerned the guidelines 
could violate attorney-client privi- 
lege. Criminal defense lawyers have 
worries over government demands 
in criminal cases that their fees did 
not come from illegal activities. 

“T think there’s going to be a lot 
more of that in the future,” McGrane 
said. “With the proliferation of law 
schools, we’re going to see a lot more 
lawyers. I think that adds to the 
business-professionalism conflict. 

“T don’t want to sound cynical. I 
want to continue to believe that 
when lawyers come out of law 
school, they want to do the right 
thing, and I would hope law firms 
would recognize that and not put 
unrealistic demands on the new as- 
sociates.” 

Added to those tensions are cur- 
rent budget concerns for the courts, 
including the legislature’s dealing 
with 1998’s Revision 7 to Article V 
of the constitution, which mandates 
the state take over more funding of 
the trial courts by July 1, 2004. The 


issue isn’t just academic for lawyers 
and judges, McGrane said, as it will 
affect all Floridians in their day-to- 
day lives. 

“I hope when the day is done, our 
courts are funded adequately, so 
that they can continue to provide the 
great services to people that they do 
now,” he said. “People who don’t 
practice law think of courts as hav- 
ing trials. But you can’t get divorced 
without a judge; you can’t adopt 
without a judge. You can’t have your 
property taken away by the state 
without a judge or jury making sure 
you receive fair compensation. You 
can’t have your liberty taken away 
without an assurance of a fair trial. 

“The trial judges have broad pow- 
ers. When people start talking about 
a court system, they’ve got to real- 
ize the whole fabric of society is held 
together by the third, co-equal 
branch of government. It’s frustrat- 
ing to me that the judicial branch is 
not treated that way, and it should 
be.” 

That’s a full plate for any Bar 
leader, but McGrane’s friends have 
no doubt he’s ready. As Lawrence 
Rose, who runs the University of 
Miami's clinical trial program where 
McGrane is also an adjunct profes- 
sor, said: “Miles is a straight shooter. 
He will provide a leadership model 
that is extremely ethical, extremely 
responsive to those who look to him 
for leadership, and he is very aware 
of the public perception of lawyers 
and the legal system. His plaintiff's 
background gets him close to the 
people and his defense background 
makes him very aware of how the 
system needs to work.” 


Gary Blankenship is senior edi- 
tor of The Florida Bar News. 
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Warning Patient’s Intended 
Victim While Preserving 
Testimonial Privilege 


A Statute to Regulate All Pychotherapists 


by Phyllis Coleman and Ronald A. Shellow 


n Guerrier v. State, 811 So. 2d 852 (Fla. 5th DCA 

2002), a case of first impression in Florida, a psy- 

chiatrist was required to testify that a patient 

told him he was going to kill his former girlfriend. 
Believing the woman was in danger, Dr. Donny Baskaran 
instructed his nurse—who also heard the statements— 
to warn the intended victim. During a trial for aggra- 
vated stalking, the judge allowed Baskaran to take the 
stand over the objection of the patient, Francois Guerrier, 
that communications between the two, including the 
threat, were covered by the psychotherapist-patient privi- 
lege. After being convicted, he appealed, but the Fifth 
District Court of Appeal affirmed.' 

This article briefly explains and distinguishes confi- 
dentiality and privilege and asserts that an apparent 
misunderstanding of these concepts led to the holding 
in Guerrier that warning a patient’s intended victim ef- 
fected a waiver of the privilege. This article discusses 
the opinion and demonstrates why this conclusion is 
wrong; and points out that Florida statutes provide dif- 
ferent rules regarding confidentiality and privilege for a 
psychiatrist, psychologist, social worker, or other men- 
tal health counselor. The article suggests solutions to both 
the issue raised in Guerrier and the confusion caused by 
discrepancies in the various laws, and proposes a stat- 
ute that should be adopted for all psychotherapists. 


Confidentiality and Privilege 

Although related, confidentiality and privilege are not 
the same and must be evaluated separately. Confidenti- 
ality requires that the psychotherapist never divulge 
what he or she is told during treatment while the statu- 
tory privilege permits the patient to prevent a therapist 
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from testifying in a legal proceeding about these confi- 
dential communications. 

© Confidentiality 

Psychiatrists are obligated to keep confidences based 
on the patient’s right to privacy and the need for com- 
plete honesty to achieve the full benefits of therapy.’ Nev- 
ertheless, following Tarasoff v. Regents of the University 
of California, 551 P.2d 334 (Cal. 1976)—the landmark 
case that established a therapist’s duty to protect a 
patient’s intended victim*’—Florida legislators recognized 
there might be instances where it becomes necessary to 
betray confidences. Consequently, they first added a dan- 
gerous patient exception to the confidentiality require- 
ment in §456.059 for psychiatrists, and later to §490.0147 
for psychologists, and §491.0147 for social workers and 
other mental health professionals. Surprisingly, despite 
the fact that the problem is the same for all these pro- 
fessionals, the statutory treatment is different.‘ 

Because the therapist in Guerrier was a psychiatrist, 
the court turned to §456.059. This section gives the doc- 
tor who believes a patient will hurt someone within the 
near future discretion to disclose threats “to the extent 
necessary” to warn the targeted individual.® Doing so ob- 
viously represents a breach of confidentiality, but Florida 
lawmakers determined the need to safeguard potential 
victims outweighed the benefits of not revealing these 
statements. The American Psychiatric Association 
agrees.° Therefore, legally and ethically, the physician 
has the option of warning potential victims, even though 
by doing so the physician will be breaching a confidence.’ 

Privilege 

The patient has a privilege to prevent his psychothera- 
pist from testifying in a legal proceeding® about confi- 
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dential communications made for 
the purpose of “diagnosis or treat- 
ment” of a “mental or emotional con- 
dition.”® Privileges, which represent 
“an exception to the general rule 
that all relevant evidence is admis- 
sible,” are grounded in the deter- 
mination that society benefits more 
from protecting the relationship 
than from compelling the testi- 
mony.'! Thus, in enacting §90.503, 
legislators recognized disclosing a 
patient’s confidences in a courtroom 
could be “a substantial factor in re- 
stricting the patient’s freedom in 
providing essential information to 
the doctor for treatment.” Accord- 
ingly, to encourage people to seek 
help, and to increase the efficacy of 
treatment, patients are granted the 
right to preclude their therapists 
from discussing their communica- 
tions in any judicial, legislative, or 
administrative action. 

However, similar to confidential- 
ity, privilege is not absolute. Section 
90.503, which creates the privilege, 
also specifies three circumstances to 
which it does not apply: 1) attempts 
to involuntarily hospitalize a person 
for mental illness,'* 2) court-ordered 
examinations, or 3) lawsuits in which 
a patient relies on his or her mental 
or emotional condition as an element 
of a claim or defense.'* Obviously, 
warnings to potential victims do not 
fall within any of these enumerated 
exemptions and they should not be 
implied because, where lawmakers 
create specific statutory exceptions, 
judges “may .. . infer that ‘had the 
legislature intended to establish 
other exceptions it would have done 
so clearly and unequivocally.” Thus, 
the patient should be able to stop a 
psychiatrist from discussing the 
patient’s threat in court.'® 


Guerrier v. State 

The Guerrier court disagreed but 
its reasoning was flawed. 

First, unlike confidentiality under 
§456.059, the statutory privilege in 
§90.503 does not include a danger- 
ous patient exception that would let 
a physician testify without consent. 
Contrary to the holding in Guerrier, 
absent such an exception, a psychia- 
trist satisfies his or her obligations 


by informing either the intended 
victim or law enforcement person- 
nel of the risk. The psychiatrist 
should not be compelled to appear 
in court. 

Second, although the Fifth Dis- 
trict ruled that in enacting §456.059 
legislators “provided for an excep- 
tion to the privilege,” the statute ac- 
tually only grants psychiatrists dis- 
cretion to breach confidentiality. 
Therefore, Baskaran’s testimony 
should have been excluded because, 
as the court acknowledged: 1) the 
privilege was not recognized at com- 
mon law so it must be strictly con- 
strued; and 2) §456.059 does not 
“specifically provide that the psy- 
chiatrist may testify regarding the 
threat at any subsequent trial.”!’ The 
panel’s assertion that it would be an 
“absurd result” if the physician who 
reports the statement were prevented 
from testifying about it is itself ab- 
surd. In improperly creating another 
situation to which the legislatively 
created privilege does not apply, the 
judges failed to appreciate the differ- 
ence between confidentiality and 
privilege. 

Third, according to Guerrier, the 
“goal of victim protection” under 
§456.059 “extends to eliciting from 
the psychiatrist relevant evidence 
(the threat) that will facilitate the 
prosecution” of the dangerous pa- 
tient if the patient commits the 
crime.'* This conclusion is puzzling. 
It is not the psychiatrist’s job to 
make the state’s case; rather, the 
statute requires only that the doc- 
tor warn, rather than protect, the 
victim. This is an important distinc- 
tion with which courts’? have 
wrestled since 1976 when, on re- 
hearing in Tarasoff, the California 
Supreme Court expanded what it 
originally held was a duty to warn 
into a duty to protect.” Indeed, it is 
difficult to imagine how a therapist 
could protect a patient’s intended 
victim—a person the therapist prob- 
ably does not even know. 

Despite the contrary language in 
Guerrier, Florida has not adopted a 
duty to protect.”! In fact, in Boynton 
v. Burglass, 590 So. 2d 446, 447 (Fla. 
3d DCA 1991), decided prior to the 
effective date of §455.2415 (which 
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later became §456.059), the Third 
District specifically rejected 
Tarasoff.”” Further, the court ex- 
plained that even if the statute had 
applied, it would not have changed 
the result as it “is couched in per- 
missive terms, and merely provides 
that a psychiatrist may disclose pa- 
tient communications .. . The 
Boynton majority refused to estab- 
lish a duty to warn or protect be- 
cause of the “inherent difficulties 
psychiatrists face in predicting a 
patient’s dangerousness.”™” 

Thus, until Guerrier, both Florida 
lawmakers and judges demon- 
strated a consistent unwillingness 
to embrace the Tarasoff duty to pro- 
tect. As the court explained in 
Boynton, “To impose a duty to warn 
or protect third parties would re- 
quire the psychiatrist to foresee a 
harm which may or may not be fore- 
seeable, depending on the clarity of 
his crystal ball. . . [and] would not 
only be unreasonable and unwork- 
able, it would also wreak havoc with 
the ... relationship.”” As such, the 
doctor’s obligation is satisfied upon 
telling either the individual or the 
police of the possible danger because 
these are the people in the best po- 
sition to protect the victim by imple- 
menting safety measures. 


Contrasting Other 
Professionals 

The discussion, however, cannot 
end here. Section 90.503 establishes 
a psychotherapist-patient privilege 
for psychiatrists, psychologists, so- 
cial workers, and other mental 
health counselors. And the Boynton 
court noted that, although the de- 
fendant was a psychiatrist, its deci- 
sion “applie[d] equally to psycholo- 
gists, psychotherapists, and other 
mental health practitioners.””® 
While Guerrier also only involved 
psychiatrists, it did not mention the 
different types of therapists. But 
analysis of the statutes that regu- 
late these various professionals re- 
veals troubling inconsistencies con- 
cerning confidentiality and privilege 
when a patient threatens someone. 

For example, §456.059, which 
does not even refer to privilege, per- 
mits a psychiatrist to warn if the 
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psychiatrist believes “it is more 
likely than not . . . in the near fu- 
ture” a patient will harm an identi- 
fiable victim.”’ But §490.0147, 
which governs psychologists, states 
“the privilege may be waived” if 
there is “a clear and immediate 
probability of physical harm to... 
other individuals.”** Contrast 
§491.0147, which regulates social 
workers, marriage and family thera- 
pists, and mental health counselors 
and which says “secrecy may be 
waived” where “a clear and imme- 
diate probability of physical harm 
to... other individuals” exists.” 

Another important distinction is 
that §456.059 provides immunity 
from civil or criminal liability to the 
psychiatrist who discloses confiden- 
tial communications in warning 
about a threat; neither §490.0147 
nor §491.0147 grants this essential 
protection to those licensed under 
these provisions. Also, §456.059 only 
deals with threats to harm third 
parties while both §§490.0147 and 
491.0147 permit “waive[r]” when 
the patient is a danger to self.*° Fur- 
ther, psychiatrists can either warn 
the victim or law enforcement but 
psychologists and other mental 
health professionals may reveal the 
information to an “appropriate fam- 
ily member . . . or other appropriate 
authorities” as well. 

Because these three statutory 
provisions all address the same sub- 
ject—a therapist treating a danger- 
ous patient—they should be consis- 
tent.*! According to the rules of 
statutory construction, if they are 
not, as is currently true, the differ- 
ences must be given meaning.” 
Thus, as privilege is not mentioned 
in §456.059, but is mentioned in 
§490.0147, legislators apparently 
only intended to abrogate the privi- 
lege for psychologists. This conclu- 
sion provides further support for the 
argument that the Guerrier court 
erred when it held Baskaran, who 
is a psychiatrist, must testify. 

Moreover, despite the fact that the 
title of §491.0147 is “confidentiality 
and privileged communications,” 
the text does not refer to privilege 
but says warning an intended vic- 
tim waives “secrecy.” There is no 


indication why the language 
changed from abrogating “privilege” 
for psychologists to “secrecy” for so- 
cial workers and other mental 
health counselors. This choice is es- 
pecially perplexing because, as con- 
fidentiality prevents the practitio- 
ner from revealing a patient’s 
communications, by definition noti- 
fying an intended victim destroys 
secrecy. “[Clourts should assume 
that the legislature knew the plain 
and ordinary meaning of words 
when it chose to include them” in a 
statute.** Therefore, as lawmakers 
understood “secrecy” when they se- 
lected the term, and knew about 
“privilege” because they used it in 
Ch. 490 for psychologists, the as- 
sumption is they intended to allow 
those licensed under Ch. 491 to 
breach confidentiality (warning 
waives secrecy) in these cases but 
not to require them to testify (no 
mention of privilege). 

Similarly, contrasting §490.0147 
(threats waive privilege) with 
§491.0147 (threats waive secrecy) 
suggests legislators meant to indicate 
professionals licensed under these 
two statutes should not be treated the 
same. This argument is particularly 
persuasive as §§490.0147 and 
491.0147 were enacted together as 
part of the same bill.** Consequently, 
it is likely the distinction was inten- 
tional. 

What all this means is that psy- 
chologists are the only psychothera- 
pists for whom privilege is waived 
by reporting a dangerous patient. 
Because no justification for this dis- 
crimination against psychologists— 
and those who consult them for 
help—exists, the statutes need to be 
amended to be consistent. Moreover, 
to resolve the problem created by 
Guerrier, a sentence should be added 
to all three statutes providing that 
warning an intended victim has no 
effect on the psychotherapist-pa- 
tient privilege under §90.503. 

In addition to the obvious benefit 
of fairness to the patients of the 
various professionals, such amend- 
ments also would be useful because 
judges appear confused by the ques- 
tion of which statute to apply. 
Kasdaglis v. Department of Health, 
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827 So. 2d 328 (Fla. 4th DCA 2002), 
which concerned a licensed clinical 
social worker who informed a di- 
vorced father that his minor child 
might hurt himself, is illustrative. 
The Fourth District cited §490.0147; 
but Ch. 490 regulates psychologists, 
not social workers. Luckily, the court 
reached the correct outcome anyway 
and held the practitioner appropri- 
ately disclosed the conclusion that 
the patient might be dangerous but 
did not reveal the underlying confi- 
dential communications.* In fact, 
one of the reasons the panel reversed 
was that “[t]he final order ignore[d] 
this statutory distinction.”* 

Although the issue was different, 
the analysis in Kasdaglis is helpful 
in rejecting the need to compel a 
psychiatrist to testify about a 
patient’s threat. Under §456.059, 
the physician has discretion to warn; 
but if the physician does choose to 
warn, he or she should only tell the 
victim or police the conclusion that 
the patient represents a danger to 
another. It would ordinarily be a 
mistake, and unnecessary, to reveal 
confidences used to formulate that 
decision. It would be even more in- 
appropriate to require the physician 
to become a witness against the pa- 
tient. 

The Fourth District also applied 
the wrong statute in Tessler v. 
Tessler,539 So. 2d 522 (Fla. 4th DCA 
1989). The experts in this custody 
modification proceeding were psy- 
chologists but the court discussed 
the waiver provisions of §491.0147,°*” 
which governs social workers and 
other mental health counselors. 


Suggestions 

Warning an intended victim 
should not waive the privilege. A li- 
censed practitioner who exercises 
discretion and alerts a third person 
to the risk has taken appropriate 
steps to do what is necessary to keep 
the patient from harming an inno- 
cent person. “It is one thing for a 
psychotherapist to contact law en- 
forcement or a potential victim to 
prevent a patient from carrying out 
dangerous, criminal intentions, and 
quite another to compel the thera- 
pist to testify to confidential conver- 
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sations with the patient in a later 
criminal proceeding against the pa- 
tient.”** Forcing the therapist to 
take the stand is likely to destroy 
whatever chance the therapist 
might have had to reach the patient 
and may deter other troubled indi- 
viduals from seeking treatment be- 
cause they fear forced disclosure of 
their secrets. To avoid these unac- 
ceptable consequences, the patient 
should be permitted to prevent a 
therapist from being a witness 
against him or her. 
Unfortunately, while certainly 
an important step, settling this 
issue would not completely resolve 
the problems. Legislators must 


also change the laws that govern 
those defined as psychotherapists 
in §90.503. The distinctions in 
§§456.059, 490.0147, and 491.0147 
make no sense. These profession- 
als are performing the same role, 
the privilege statute includes them 
all, and their ethics codes require 
confidentiality while providing for 
disclosure if needed to prevent 
harm to some identifiable indi- 
vidual.*® 

Thus, communications between 
psychotherapists and their patients 
should generally remain confiden- 
tial. But, because therapists may be 
their patients’ only confidants and 
they are probably in the best posi- 
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tion to assess the likelihood of the 
threat being carried out, statutes 
should provide an exception when 
necessary to warn a specific victim. 
Further, whether the practitioner is 
a psychiatrist, psychologist, social 
worker, or other mental health coun- 
selor, he or she must be able to warn 
the individual or law enforcement 
personnel without having to worry 
about civil or criminal liability. To 
accomplish this, the law should 
grant immunity for breaching con- 
fidentiality. 

To qualify for this protection, how- 
ever, the therapist must restrict dis- 
closure to information necessary to 
notify the victim of the danger. Us- 
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ing the analysis in Kasdaglis as a 
guide, the professional should not 
divulge the statements that led to 
such conclusion. In other words, 
most of the time it will be sufficient 
to explain that the individual may 
be at risk; the practitioner should 
not reveal the substance of the 
patient’s communications. More- 
over, even after the therapist 
breaches confidentiality, he or she 
should not be compelled to testify 
in any subsequent legal proceed- 
ings” if the patient objects. 


Conclusion 

To resolve both the problem 
raised by Guerrier and the inconsis- 
tencies in the current statutes, leg- 
islators should amend the laws‘! so 
they are all the same. Sections 
456.059, 490.0147, and 491.0147 
should read: 


Communications confidential; excep- 
tions.— 

Communications between a patient 
and /insert type of licensed professional], 
as defined in /insert specific statutory 
provision], shall be held confidential and 
shall not be disclosed except upon the 
request of the patient or the patient’s 
legal representative. Provision of /insert 
type of licensed professional] records and 
reports shall be governed by /insert spe- 
cific statutory provision]. Notwithstand- 
ing any other provision of this section 
where: 

(1)A patient is engaged in a treat- 
ment relationship with a /insert type of 
licensed professional]; 

(2) Such patient has made an ac- 
tual threat to physically harm an iden- 
tifiable victim or victims; and 

(3) The treating /insert type of li- 
censed professional] makes a clinical 
judgment that the patient has the capa- 
bility to commit such an act and it is 
probable that in the near future the pa- 
tient will carry out that threat, 

the /insert type of licensed profes- 
sional] may disclose patient communi- 
cations, but only to the extent necessary 
to warn any potential victim or to com- 
municate the threat to a law enforce- 
ment agency. No civil or criminal action 
may be instituted, and there shall be no 
liability on account of disclosure of oth- 
erwise confidential communications by 
a [insert type of licensed professional] to 
the extent necessary to disclose a threat 
pursuant to this section. Disclosures 
made under this section do not affect the 
patient’s right to assert the psychothera- 
pist-patient privilege under §90.503. UO 


! Guerrier, 811 So. 2d at 852-53. 
? Carolyn Peddy Courvile, Rationales 
for the Confidentiality of Psychothera- 


pist-Patient Communications: Testimo- 
nial Privilege and the Constitution, 35 
Houston L. Rev. 187, 210-13 (1998). 

3 Tarasoff, of course, was only binding 
in California. However, since the deci- 
sion, most jurisdictions have adopted 
some version of either the duty to pro- 
tect or to warn. For discussion of the dif- 
ferences, see text accompanying notes 
19-23. Only Florida and Virginia have 
specifically rejected the decision. Mel- 
issa L. Gilbert, Comment, “Time-Out” for 
Student Threats?: Imposing a Duty to 
Protect on School Officials, 49 UCLA L. 
Rev. 917, 927 (2002). 

* See text accompanying notes 25-34. 

5 Fia. Stat. §456.069 (2003). 

® Principles of Medical Ethics with An- 
notations Especially Applicable to Psy- 
chiatry, §4(8), available at psych.org/ 
apa_members/ethics_princip.cfm. (“at 
times” psychiatrists “may find it neces- 
sary” to reveal confidential information 
“to protect the patient or the commu- 
nity from imminent danger”). See also 
note 38 and accompanying text. 

7 Fra. Stat. §456.059 (2002); see note 
39 and accompanying text. 

8 McCormick ON EvipENcE (John W. 
Strong ed., 5th ed. 1999). 

® Fa. Stat. §90.503 (2002). 

10 Guerrier, 811 So. 2d at 854. 

1. George C. Harris, The Dangerous Pa- 
tient Exception to the Psychotherapist- 
Patient Privilege: The Tarasoff Duty and 
the Jaffee Footnote, 74 Wasu. L. Rev. 33, 
45-46 (1999). 

2 Attorney Ad Litem for D.K. v. Parents 
of D.K., 780 So. 2d 301, 305-06 (Fla. 4th 
D.C.A. 2001). 

13 Although this means the physician 
may testify in a commitment hearing 
even over a patient’s objection, it is ap- 
propriate because the purpose is to help 
the patient. The balance shifts in a case 
like Guerrier, however, where disclosure 
is counter to the patient’s interests and 
could result in incarceration. 

44 Stat. §90.503(4) (2002). 

15 Bearelly v. State, 2002 WL 982429, 
*4 (Fla. Cir. Ct. 2002) (quoting Florida 
Legal Services, Inc. v. State of Florida, 
Dep’t of Labor and Employment Secu- 
rity, 381 So. 2d 1120, 1122 (Fla. 1st 
D.C.A. 1979)). 

16 Cf. State v. Famiglietti, 817 So. 2d 
901, 904 (Fla. 3d D.C.A. 2002) (where 
none of the statutory exceptions applied, 
psychiatric records were privileged). 

17 It is probable that the error was 
harmless and Guerrier’s conviction 
would have been upheld even without 
the psychiatrist’s testimony. As may be 
true in many cases, because of the abun- 
dance of other evidence, the therapist’s 
statements were not necessary to prove 
guilt. 

18 Guerrier, 811 So. 2d at 855-56. 

19 Gilbert, supra note 3, at 927-29 (re- 
viewing reaction to Tarasoff and how the 
“decision quickly spread through Ameri- 
can law”). 

20 Tarasoff, 551 P.2d at 345. 

21 See generally Andrew Clifford 
Greenberg, Comment, Florida Rejects a 
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Tarasoff Duty to Protect, 22 STETSON L. 
Rev. 239 (1992). 

22 Boynton, 590 So. 2d at 451 (empha- 
sis original). 

23 Td. at 450. 

25 Td. at 448 n.8. 

27 Fia. Stat. §456.059 (2002). 

28 Fa. Stat. §490.0147 (2002). 

29 Strat. §491.0147 (2002). 

3° These statutes also provide for 
waiver when the patient files a com- 
plaint against a therapist, or agrees in 
writing, or, in family therapy, when each 
family member agrees in writing. Fa. 
Stat. §§490.0147 and 491.0147 (2002). 

31 RONALD BENTON Brown & SHARON 
JACOBS BROWN, STATUTORY INTERPRETATION: 
THE SEARCH FOR LEGISLATIVE INTENT 45-— 
46 (2002). 

32 2A NorMAN J. SINGER, STATUTES AND 
StaTuTorY CONSTRUCTION §46.06, at 181- 
92 (2000 Rev.). 

33 Hanker v. Yarian, 755 So. 2d 93, 96 
(Fla. 2000). 

34 Laws 1987, c. 87-252. Section 
490.0147 was §13; §491.0147 was §15. 

35 Kasdaglis, 827 So. 2d at 333. Inter- 
estingly, the court switches to ch. 491 
when discussing patient records. Id. at 
333-34. 

% Id. at 333. 

37 Tessler, 539 So. 2d at 523. 

38 Harris, supra note 11, at 35. 

3° See, e.g., Code of Ethics of the Na- 
tional Association of Social Workers, 
§1.07(c) (1999), available at naswdc.org/ 
pubs/code/code.asp; Ethical Principles of 
Psychologists and Code of Conduct 2002, 
§4.05(b)(3) (2002), available at apa.org/ 
ethics/code2002.html; Principles of 
Medical Ethics with Annotations Espe- 
cially Applicable to Psychiatry, §4(8), 
available at psych.org/apa_members/ 
ethics_princip.cfm. 

“0 The only exception should be an ac- 
tion for involuntary hospitalization. 

“| Famiglietti, 817 So. 2d at 908 (while 
“reasonable people can disagree over 
whether evidentiary privileges have 
value, and under what circumstances (if 
any) privileged communications may be 
invaded,” because they created them, if 
privileges are to be modified, the legis- 
lature is the appropriate body to do so). 
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Credit Repair Organizations 
After Regulation 


Wolves in Nonprofits’ Clothing? 


by Marta Lugones Moakley 


ome time has passed since “credit repair” organi- 

zations emerged on the commercial landscape and 

led regulators to take notice in the 1980s. A prod- 

uct of modern American society’s tendency to over- 
spend and overfinance, credit repair organizations en- 
tice consumers with products and services that would 
“repair” a consumer’s credit report in order to avoid fu- 
ture problematic and embarrassing rejections for credit. 
As with most advertised quick fixes, many products and 
services offered by credit repair organizations were not 
viewed by consumers as effective as had been initially 
marketed. Companies routinely advertised to take con- 
sumers out of debt in record time despite limited possi- 
bilities of doing so utilizing lawful means. Some even 
encouraged consumers to engage in fraudulent acts to 
accomplish such extraordinary results. 

Consumers invested funds with credit repair organi- 
zations which would have been better spent toward re- 
ducing their own mounting debt. Many consumers be- 
came disappointed when negative credit information 
remained on their credit reports for the usual legal time 
periods, which range from three to seven years for ordi- 
nary debts, and can be as much as 10 years for bank- 
ruptcies. In some instances, debt collectors continued to 
contact consumers, and the lack of a healthy credit his- 
tory resulted in continued embarrassing rejections for 
financing and other extensions of credit. 

In response to rampant consumer dissatisfaction, many 
enforcement agencies sponsored legislation to prevent 
such deceptive practices on the part of credit repair or- 
ganizations. Some businesses implemented the legisla- 
tive mandates and continued operations in a legitimate 
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manner. However, numerous targeted businesses sought 
to identify loopholes in the new legislation and initiated 
changes in their organizational structure or certain key 
promotional tools that could exempt them from the new 
laws. 

In order to make informed decisions, consumers should 
be aware of the evolving tactics used by credit repair 
organizations in their marketing and business practices. 
As is discussed below, it is important for consumers to 
identify “credit repair,” even if it is not so termed, and 
understand the services for which they are contracting. 


What Does Credit Repair Look Like? 

Many organizations currently engaging in “credit re- 
pair” services no longer use the term. At first, businesses 
used the term due to its appeal to consumers with nega- 
tive credit histories. However, “credit repair” has taken 
on negative connotations in recent years, akin to the 
much-maligned term “telemarketer.” “Credit repair” com- 
panies have been the subject of many a consumer 
advocate’s cautionary tale: They have been portrayed as 
scam artists who pitch quick financial stability only to 
eventually destroy credit ratings and perhaps force con- 
sumers into bankruptcy. Indeed, the practices of a few 
companies have given the entire industry a black eye— 
so much so that even bad actors have recently distanced 
themselves from the name “credit repair.” 

A typical credit repair scheme is predicated upon the 
use of marketing claiming that a consumer’s bad credit 
will be repaired by purchasing a particular company’s 
financial services.' Certain credit repair companies have 
claimed to erase errors on a consumer’s credit report by 
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exploiting technicalities, while oth- 
ers have promised to provide a con- 
sumer with stellar credit by arrang- 
ing for new federal tax identification 
numbers. Some engage in debt con- 
solidation services and even employ 
elements of multi-level marketing. 
Certain organizations actually 
forego a hands-on financial services 
approach and simply provide lim- 
ited services, such as mailing litera- 
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ture or holding a training seminar, 
in order to provide the tools to “re- 
pair” a consumer’s credit. Prior to 
regulation, the hallmark of most 
credit repair organizations was the 
billing of advance fees to consum- 
ers before any credit repair services 
were provided. 

Other iterations of credit repair 
schemes include advance fee se- 
cured or unsecured credit card pro- 
motions, which market such cards 
as a way to build up credit, but can 
often result in consumers paying 
hefty fees for credit card applica- 
tions or worthless “pay as you go” 
cards. Other programs are billed as 
methods to rebuild credit and con- 
solidate debt, but which often 
charge additional undisclosed and 
significant fees. Related schemes 
include mortgage assistance frauds, 
where, for a hefty advance fee, com- 
panies promise consumers assis- 
tance in saving a home from fore- 
closure, only to eventually fail to do 
so, all the while depriving the con- 
sumer of their legal rights. 

Whereas some schemes are obvi- 
ously fraudulent, others are decep- 
tive or less conspicuously unfair. For 
example, where success in a plan 
has been predicated upon a con- 
sumer engaging in fraudulent acts 
such as assuming a name or using 
another’s social security number, 
such business practices are clearly 
fraudulent. In addition, schemes 
that failed to provide adequate dis- 
closures to consumer or demanded 
illegal advance fees resulted in con- 
sumer harm.’ 

The problem inherent within all 
such schemes is that, even if each 
company charges only a small 
amount of money as an advance fee 
to each consumer, the percentage or 
relative loss to the consumer is enor- 
mous.’ The companies engaging in 
outright credit repair scams, how- 
ever, are preying on some of the most 
vulnerable segments of the consum- 
ing public: those on fixed incomes, 
such as seniors; those with major 
debts, perhaps brought on by illness; 
and those who simply cannot afford 
their own bills, much less oppressive 
advance fees. 

At the root of the problem is the 
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tendency of these schemes to take a 
consumer’s money and put it toward 
high and possibly unnecessary fees 
prior to any services being provided, 
when the consumer is desperately 
trying to make ends meet. In many 
instances, even the work of repu- 
table credit repair organizations 
may be accomplished easily and eco- 
nomically by the consumer’s directly 
dealing with creditors.‘ A consumer 
could be much better off placing 
whatever funds to which they have 
access toward the payment of al- 
ready existing bills, rather than to 
a new creditor’s advance fees. 

The proliferation of such business 
practices by credit repair organiza- 
tions caused investigations by law 
enforcement agencies at all levels of 
government. In addition to the tra- 
ditional methods of enforcement 
available to agencies against such 
scams, new regulations were en- 
acted in order to specifically address 
many of the abuses perpetrated on 
the consuming public by credit re- 
pair organizations. 


Regulators’ Response to 
Credit Repair Organizations 

In order to combat the ill effects 
of credit repair organizations’ busi- 
ness practices on consumers, regu- 
lators at the federal and state lev- 
els enacted a number of statutes 
addressing these practices, both on 
a broad and on a specific basis. 

Traditionally, consumer protec- 
tion regulation has consisted of bar- 
ring trade practices which are mis- 
leading, deceptive, unfair, or 
unconscionable, or in any way re- 
strict trade. Laws which have been 
employed in regulating credit repair 
organizations are discussed in de- 
tail below. 

¢ The Federal Credit Repair Or- 
ganizations Act 

The Federal Credit Repair Orga- 
nizations Act (CROA) is a consumer 
protection statute enacted Septem- 
ber 30, 1996. The CROA is a sub- 
chapter of the Consumer Credit Pro- 
tection Act.° The CROA was enacted 
because “[clertain advertising and 
business practices of some compa- 
nies engaged in the business of 
credit repair services have worked 
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This act requires credit repair organizations to 


provide a written contract containing significant 
disclosures, cancellation rights for consumers, 
and a bar on advance payments for services. 


a financial hardship upon consum- 
ers, particularly those of limited eco- 
nomic means and who are inexperi- 
enced in credit matters.”® 

A credit repair organization, as 
defined by the CROA, is any person 
who uses an instrumentality of in- 
terstate commerce or the mails to 
provide services that improve a 
consumer's credit, or provide advice 
or assistance to any consumer re- 
garding his or her credit.’ Credit 
repair organizations are barred 
from making statements which are 
untrue or misleading with respect 
to a consumer’s credit,*® such as 
statements that encourage the al- 
teration of a consumer’s identifica- 
tion.’ Credit repair organizations 
are barred from employing untrue 
or misleading representations of 
their services,’® and from engaging 
in any business practice that con- 
stitutes or results in the commission 
of fraud." 

The major practical ramifications 
of this act include a requirement for 
credit repair organizations to pro- 
vide consumers with a written con- 
tract’ containing significant disclo- 
sures,’* cancellation rights for 
consumers,‘ and a bar on advance 
payments for credit repair ser- 
vices.'° Such protections may not be 
waived by consumers, and any at- 
tempt by a credit repair organiza- 
tion is in itself a violation of CROA.** 

CROA contemplates and autho- 
rizes both administrative enforce- 
ment as well as private rights of 
action.’’ Civil liabilities include ac- 
tual’* and punitive damages,’ as 
well as attorneys’ fees and costs for 
the prevailing party in a successful 
action to enforce liability.*° The rem- 
edies available to the enforcing au- 
thority are those set forth in the 
Federal Trade Commission Act,”! 
which is discussed in detail below. 
States are specifically authorized by 


the provisions of CROA to directly 
enforce its provisions.” 

The CROA has proven a useful 
tool in prosecuting a wide variety of 
offenders. Numerous FTC, state, 
and private actions have been filed 
pursuant to the act.» Courts have 
broadly construed the requirement 
that organizations receive “valuable 
consideration” for services, so that 
the CROA has been applied to credi- 
tors who are not the initial entity 
that extended credit to the con- 
sumer.** The CROA has also been 
applied to banks, despite a specific 
exclusion in §1679a(b)(iii), because 
the prohibitions apply to the broad 
term “persons,” which includes 
banks.” 

However, an important exemption 
from the definition of “credit repair 
organization” in the CROA, and one 
that has indeed become crucial in 
the evolution of credit repair orga- 
nizations covered by the act, relates 
to “any nonprofit organization ex- 
empt from taxation under §501(c)(3) 
of title 26.” Various states had en- 
acted similar statutes to the CROA, 
with exemptions that mirror those 
in the federal legislation. Florida is 
one of those states. 

¢ The Florida Credit Service Or- 
ganizations Act 

The Florida Credit Service Orga- 
nizations Act (FCSOA)*’ was en- 
acted in 1987 to regulate certain 
trade practices in the area of credit 
repair and to guard against unfair 
and unconscionable contracts be- 
tween credit service organizations 
and consumers. The major tenets of 
the FCSOA include the requirement 
that a written statement be pro- 
vided to consumers,” the regulation 
of contract provisions,”® a prohibi- 
tion against any consumer waivers 
of any protections provided by the 
act,*° a provision for criminal pen- 
alties for violations of the act,*! as 
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well as a provision for actions for 
damages.*” FCSOA prohibits the 
charging of consumers prior to the 
performance of services by a credit 
services organization, with the 
slight exception that if the provider 
maintains a surety bond and trust 
account, consumers may be billed 
prior to the performance of ser- 
vices.*® In addition, credit services 
organizations may not charge any 
money solely for the referral of the 
buyer to a retail credit services 
seller if the terms available to the 
buyer are “substantially the same” 
as the terms available to the gen- 
eral public.* In addition to contain- 
ing general prohibitions against 
misrepresentations in the sale of 
credit services, the FCSOA prohib- 
its any credit service organization 
from advising a consumer to make 
a misleading or deceptive statement 
in order to obtain credit.* 

FCSOA only addresses practices 
by “credit service organizations,” 
which are defined as any person who 
sells, provides, performs or repre- 
sents, or advises, certain services 
will improve a consumer’s credit 
record, history, or rating, or who will 
obtain an extension of credit for a 
buyer.** A number of exemptions to 
the definition of “credit service or- 
ganizations” are found in the stat- 
ute, primarily for regulated entities 
such as banks insured by the Fed- 
eral Deposit Insurance Corpora- 
tion,*’ broker-dealers registered 
with the Securities and Exchange 
Commission,* or attorneys who do 
not engage in the credit service busi- 
ness on a regular and continuing 
basis.*® 

As is the case in the federal act, 
nonprofit organizations are exempt 
from the FCSOA.“ Therefore, as a 
practical matter, credit repair orga- 
nizations regulated in Florida are 
for-profit corporations providing 
credit services which are not other- 
wise regulated. 

e Industry Response 

Some credit repair organizations 
sought to change the way they de- 
fine their business practices to con- 
form with the new legislative man- 
dates, while others sought to 
maintain their business practices 
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intact. Some have begun promotions 
of regulated credit repair services as 
“free,” by linking the ostensibly free 
services to other noncredit services 
requiring substantial advance pay- 
ments. This relatively transparent 
tactic has been adequately pros- 
ecuted by agencies under CROA and 
FCSOA, as well as other statutes.*! 
In addition, unsuccessful challenges 
have been made to CROA and other 
regulation of the credit repair orga- 
nizations on First Amendment 
grounds.” 

A more attractive loophole has 
surfaced in the guise of a corporate 
change. Certain organizations that 
have been regulated against and 
even successfully prosecuted under 
the CROA and FCSOA are now op- 
erating as charities, having success- 
fully applied for the Internal Rev- 
enue Services’ §501(c)(3) 
exemptions. 

e IRS $501(c)(3) Exempt Organi- 
zations 

Section 501(c)(3) organizations 
are tax-exempt organizations orga- 
nized and operated exclusively for 
the purposes enumerated in 
§501(c)(3) of the Internal Revenue 
Code and whose earnings do not in- 
ure to any private shareholder or 
individual. Section 501(c)(3) organi- 
zations are those that are religious, 
educational, charitable, scientific, or 
literary in nature; those that con- 
duct testing for public safety; those 
that foster national or international 
amateur sports competition; or work 
toward prevention of cruelty to chil- 
dren or animals. Certain credit re- 
pair organizations who previously 
have been subject to regulation and 
violated the advance fee provisions 
of the CROA and FCSOA have suc- 
cessfully applied for §501(c)(3) sta- 
tus by touting themselves as pur- 
veyors of consumer education.** 
Other legitimate credit counseling 
agencies have also attained this sta- 
tus as providers of consumer edu- 
cational services.“ 

Although the move to nonprofit 
status may seem puzzling in an in- 
dustry which frequently relies on 
aggressive marketing tactics and 
high client fees, the corporate 
change can be quite beneficial to the 


particular company’s bottom line. 
Because many creditors will pay 
recovery fees, which are also called 
“fair share” payments, exclusively to 
nonprofit organizations,* the credit 
repair organizations can receive a 
sizable increase in funds per con- 
sumer. Fair share payments are pro- 
vided by creditors to the debt con- 
solidators for providing an avenue 
for debt collection other than the 


usual charge-offs and collection 
agency referrals. Such arrange- 
ments may benefit consumers in 
that they may avoid a creditor’s re- 
porting of negative credit informa- 
tion. Fair share payments constitute 
a small portion of a consumer’s 
monthly payment, usually between 
seven percent to 15 percent of the 
payment.* In contrast, collection 
agency fees can be as much as 50 
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percent of any recovered amount. 
Therefore, credit repair organiza- 
tions who change their corporate 
status have two avenues from which 
to make money, although both 
streams originate from the 
consumer’s funds: direct fees to the 
consumer, and kickback payments 
from the creditors. Some credit re- 
pair organizations have reorganized 
as §501(c)(3) organizations in order 
to continue certain deceptive prac- 
tices as well as to increase profits. 

In the face of such evasive tactics 
employed by some in the credit re- 
pair industry, the question emerges 
whether the loopholes in present 
statutes necessitate the enactment 
of new legislation. Before this ques- 
tion may be answered, an analysis 
of additional consumer protection 
statutes is appropriate. 

© The FTC Act 

The FTC act succinctly declares 
that “[u]nfair methods of competi- 
tion in or affecting commerce, and 
unfair or deceptive acts or practices 
in or affecting commerce, are hereby 
declared unlawful.”“’ The standard 
for deception used by the FTC has 
evolved over the years.** A practice 
is deceptive if “there is a represen- 
tation, omission or practice that is 
likely to mislead the consumer act- 
ing reasonably in the circumstances, 
to the consumer’s detriment.” 

The FTC act has been enforced 
against a great number of business 
practices in numerous industries, 
and the credit repair services area 
is no exception. In addition, the 
broad ban on unfair or deceptive 
acts has also led the way to a wealth 
of rules and regulations” and sig- 
nificant judicial precedent.*! This 
broad ban was adopted quite delib- 
erately in order to encompass the 
limitless “human inventiveness” in 
the field of unfair business prac- 
tices.°** Remedies available under 
the act include administrative rem- 
edies in the form of cease and de- 
sist orders,’ civil penalties,®* and 
consumer redress.** 

The broad statutory language in 
the FTC act allows for successful 
prosecution of companies which may 
have changed slightly their business 
practices to exploit loopholes in 


more tightly worded legislation. For 
example, if a not-for-profit credit 
repair organization is charging con- 
sumers advance payments and fail- 
ing to deliver services to the con- 
sumer, the FTC act’s prohibitions 
against “deceptive” or “misleading” 
practices could be enforced against 
this conduct, even if a prosecution 
pursuant to CROA is unsuccessful 
based on its specific prohibition 
against advance payments. Of 
course, any conduct found to be in 
violation of the CROA would also be 
in violation of the FTC act.* 

¢ The Florida Deceptive and Un- 
fair Trade Practices Act 

Also available to regulators and 
consumers is the Florida Deceptive 
and Unfair Trade Practices Act 
(FDUTPA),*”’ which is Florida’s 
“little FTC act.” FDUTPA’s provi- 
sions are broad in scope and general 
in terms, yet also succinct: “Unfair 
methods of competition, unconscio- 
nable acts or practices, and unfair 
or deceptive acts or practices in the 
conduct of any trade or commerce 
are hereby declared unlawful.”** In 
deciding whether an act or practice 
may be deemed deceptive under 
FDUTPA, due consideration and 
great weight must be given to the 
interpretations of the FTC. 

FDUTPA applies to activities and 
practices in “trade or commerce.” 
FDUTPA specifically includes the 
conduct of any trade or commerce, 
including “any nonprofit or not-for- 
profit person or activity.”™ 

A violation of FDUTPA is defined 
as any violation of FDUTPA, or may 
be predicated upon violations of any 
ruies promulgated pursuant to the 
FTC act, any standards of unfair- 
ness or deception set forth by the 
FTC or the federal courts, or any law, 
statute, or other provision which 
proscribes unfair methods of com- 
petition, or unfair, deceptive, or un- 
conscionable acts or practices.® Lo- 
cal ordinances are specifically not 
preempted by FDUTPA,® and, in 
fact, may form the basis for per se 
violations of FDUTPA. Therefore, 
consumers as well as enforcing au- 
thorities have at their disposal a 
great amount of statutory and deci- 
sional precedent in order to make a 
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successful claim pursuant to 
FDUTPA. 

The practices employed by credit 
repair organizations described 
herein, pursuant to FTC and deci- 
sional precedent, are deceptive, pa- 
tently unfair to the consumer and, 
at times, unconscionable. Moreover, 
charities are not exempt from the 
provisions of FDUTPA, and indeed 
are regulated by federal, state, and 
local governments, including the 
IRS. Certain states have specifically 
designated charity bureaus within 
the office of the attorney general or 
exercise oversight over charitable 
trusts. Charities are subject to full 
regulation in Florida under 
FDUTPA. Charities are subject to 
subpoenas, and must provide regu- 
lators with financial information, 
including information on what per- 
centage of money goes to a charity’s 
stated purpose. © 

Even in cases involving nonprofit 
organizations or charities, a con- 
sumer need not await an enforce- 
ment action by the attorney general 
to ensure restitution: A private right 
of action exists under FDUTPA.® 

¢ Other Applicable Provisions of 
Federal and Florida Law 

Several federal statutes address 
different iterations of deceptive 
trade practices employed by certain 
credit repair organizations. Various 
specific acts within the Consumer 
Credit Protection Act and the Truth 
in Lending Act, other than the 
CROA itself, may be invoked to pro- 
tect consumers in the area of credit 
protection and debt consolidation.” 
The Telemarketing and Consumer 
Fraud and Abuse Prevention Act® 
has been employed to thwart illegal 
advance fee card promotions.® The 
Federal Racketeer Influenced Cor- 
rupt Organizations (RICO) Act” has 
also been employed in cases con- 
cerning a variety of credit repair ser- 
vices.’! Statutes criminalizing mail 
fraud have been applied to debt con- 
solidation cases.” 

There are also numerous other en- 
forcement provisions of the Florida 
Statutes that address emergent is- 
sues in the area of credit repair. For 
example, the Florida Free Gift Ad- 
vertising Law” restricts the use of 
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the word “free,” to include such 
terms as “awarded,” “prize,” “abso- 
lutely without charge,” “free of 
charge,” to only those items that are, 
in fact, free.“ The statute may be 
enforced by the commissioner of 
agriculture or the attorney general 
for injunctive relief. There is no pri- 
vate right of action pursuant to this 
statute. 

The Consumer Collection Prac- 
tices Act seeks to protect consum- 
ers from unscrupulous practices of 
debt collectors.” Other civil statutes 
that may be applicable are the Civil 
Theft Statute’ and the Florida 
RICO Act.” Both statutes may be 
enforced by the Department of Le- 
gal Affairs, but also provide for a 
private right of action. 

The law related to business orga- 
nizations in Florida contains a num- 
ber of enforcement provisions which 
regulate the practices of not-for- 
profit corporations. F.S. §617.0503(2) 


education is the single most effec- 
tive tool in thwarting credit repair 
swindlers. Consumers should be- 
ware that these deceptive practices 
are to their detriment, and that they 
should research the histories and 
reputability of not-for-profit corpo- 
rations with the same care and vigor 
that they research a for-profit en- 
tity. Consumers need to understand 
that contracting with any credit re- 


pair, credit services or debt consoli- 
dation company requiring advance 
fees for its services may prove di- 
sastrous to their credit. 

Advance fees have been couched 
as “deposits” under a contract for 
services, or as fees that will be re- 
turned only after successful comple- 
tion of the credit repair program 
(the term “successful” being strictly 
defined by the credit repair organi- 
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outlines the Department of Legal 
Affairs’ investigatory authority as to 
corporate documents. Section 
617.1403(1)(a) sets forth the grounds 
for judicial dissolution of a corpora- 
tion by an action brought by the De- 
partment of Legal Affairs, which cov- 
ers instances where a corporation 
has obtained its articles of incorpo- 
ration through fraud, or has contin- 
ued to exceed or abuse the authority 
conferred upon it by law. The section 
also provides grounds for dissolution 
by a member of the corporation or 
by a creditor.’® 

FS. §617.2003 provides that the 
Department of Legal Affairs may 
institute proceedings to revoke the 
articles of incorporation or charter, 
to prevent its improper use, or for 
disgorgement of improperly re- 
ceived profits upon receipt of a com- 
plaint from a consumer that the cor- 
poration has engaged in illegal 
activity.”® 
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Conclusion 
Not every nonprofit corporation is 
a reputable organization. Whether 
deceptive or unfair business prac- 
tices are employed by a profit or “Le cel 
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zation). Advance fees may also be 
payments for books, pamphlets or 
other materials used in the credit 
repair organization’s program, 
which must be made prior to receiv- 
ing any such materials. Moreover, 
the prices of these materials are 
usually grossly inflated. Most often, 
contracts for credit repair services 
do not contain full disclosures of a 
consumer's rights and responsibili- 
ties and fail to disclose all fees and 
payments (including any fair share 
payments). Such practices are not 
favorable to consumers and are em- 
ployed by less than reputable com- 
panies, whether or not they are 
§501(c)(3) organizations. 

At this time, there are no loop- 
holes to the meaningful regulation 
of credit repair organizations. Even 
though there have been attempts to 
evade the provisions of CROA and 
FCSOA, new legislation is not nec- 
essary to combat any attempts by 
scam artists to avoid the penalties 
of current laws—existing legislation 
is broad and encompassing so as to 
adequately protect the consuming 
public from such threats. Coopera- 
tion among the various regulators 
at the federal and state levels con- 
tinues to improve so that enforce- 
ment agency partnerships and in- 
formation sharing on cases is 
reaching synergistic levels. 

Florida consumers can take heart: 
The proper tools are in place to com- 
bat credit repair scams. With the 
current statutory and decisional 
precedent, as well as the vigilance 
of law enforcement agencies at the 
federal and state levels, consumers 
will be able to thwart a purported 
charity’s attempts at deception and 
unfairness. 


1 The Federal Trade Commission and 
other law enforcement agencies have 
taken part in coordinated enforcement 
actions to address a wide variety of 
credit repair schemes described herein, 
including credit repair scams, advance 
fee credit card schemes and debt nego- 
tiation. See, e.g., Federal Trade Commis- 
sion, News Release, FTC, States Give 
“No Credit” to Finance-Related Scams 
in Latest Joint Law Enforcement Sweep, 
September 5, 2002. 


2 See, e.g., United Companies Lending 
Corp v. Sargeant, 20 F. Supp. 2d 192 (D. 
Mass 1998) (subprime mortgage lender’s 
original fee was unfair and deceptive 
trade practice and broker not entitled 
to brokerage fee); Federal Trade Com- 
mission v. Gill, 265 F.3d 944 (9th Cir. 
Cal. 2001) (requirement of down pay- 
ment for services at conclusion of ini- 
tial consultation illegal); Federal Trade 
Commission v. American Standard 
Credit Systems, Inc., 874 F. Supp. 1080 
(C.D. Cal. 1994) (company’s failure to 
disclose consumers could only obtain 
credit cards by paying processing fees, 
meeting qualifying criteria and provid- 
ing a bank account deposit held a de- 
ceptive practice). 

3 Jt is important to note that even 
though credit repair contracts may not 
make fiscal sense for consumers (i.e., are 
a bad deal), they are not, on those 
grounds alone, illegal. However, such cir- 
cumstances provide grounds for regula- 
tion, such as the regulation of advance 
fees, but do not merit the proscription 
of fees in toto. See, e.g., 15 U.S.C. 
§1679b(2); In re National Credit Man- 
agement Group, L.L.C., 21 F. Supp.2d 
424, 459 (D.N.J. 1998). 

* However, reputable companies some- 
times can negotiate much lower inter- 
est rates for consumers and require a 
budget, which can be quite helpful to 
consumers with large debt. 

> 15 US.C. §1601 et seq. 

15 U.S.C. §1679(a)(2). 

7 15 US.C. §1679a(3). 

8 15 U.S.C. §1679b(a)(1). 

15 U.S.C. §1679b(a)(2). 

15 U.S.C. §1679b(a)(3). 

1115 U.S.C. §1679b(a)(4). 

2 15 U.S.C. §1679d. 

315 U.S.C. §1679c. 

4415 U.S.C. §1679d(b)(4) and 15 U.S.C. 
§1679e. 

15 U.S.C. §1679b(b). 

6 15 U.S.C. §1679f(a), (b). 

7 See e.g., Roe v. Gray, 165 F. Supp.2d 
1164 (D. Colo. 2001) (private action). 

6 15 U.S.C. §1679g(a)(1). 

15 U.S.C. §1679g(a)(2). 

20 15 U.S.C. §1679g(a)(3). 

2115 U.S.C. §41 et seq. 

22 15 U.S.C. §1679h(c). 

23 See, e.g., In re National Credit Man- 
agement Group, L.L.C., 21 F. Supp.2d 
424 (N.J. 1998); Federal Trade Commis- 
sion v. Gill, 265 F.3d 944 (9th Cir. Cal. 
2001). 

*4 Bigalke v. Creditrust Corp., 165 F. 
Supp.2d 996 (N.D. Ill. 2001) (business 
purchasing delinquent debts at a dis- 
count from various financial institutions 
and then collects from debtors subject 
to the CROA). 

25 Vance v. Natl Benefit Ass’n, 1999 WL 
731764, at *3-4 (N.D. Ill. Aug. 30, 1999), 
cited in Bigalke, 165 F. Supp.2d at 999. 

15 U.S.C. §1679a(3)(B)(i). Other ex- 
emptions include any creditor assisting 
the consumer to restructure an existing 
debt as well as banks and credit unions. 
15 U.S.C. §1679a(3)(B). 

27 Fia. Stat. ch. 817, pt. III, the Credit 
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Service Organizations Act (2002). 

°8 Stat. §817.702. 

29 Fria. Stat. §817.704. 

30 Fra. Stat. §817.705(1). 

31 Fra. Stat. §817.705(2). 

82 Fia, Stat. §817.706. Actual damages 
and punitive damages may be awarded 
under the act. 

33 Stat. §817.7005(1). 

34 Fia. Stat. §817.7005(2). 

35 Stat. §817.7005(3). 

36 Stat. §817.7001(2)(a). 

37 Stat. §817.7001(2). 

38 Fia. Stat. §817.7001(8). 

39 Stat. §817.7001(7). 

40 Fia. Stat. §817.7001(4). 

41 See discussion infra. 

* In re National Credit Management 
Group, L.L.C., 21 F. Supp.2d (D. Nu. 
1998). 

dd: 

** Although consumer credit counseling 
agencies have been successful at apply- 
ing for §501(c)(3) status, they are not 
exempt from Florida sales and use taxes 
as “social welfare” agencies. Consumer 
Credit Counseling Service of the Florida 
Gulf Coast, Inc. v. State Department of 
Revenue, 742 So. 2d 259 (Fla. 2d D.C.A. 
1997). 

“6 This practice constitutes an attempt 
at self-regulation by the credit industry. 
Most major credit card providers and 
lenders will only pay recovery fees to 
§501(c)(3) organizations and/or compa- 
nies who have otherwise shown repu- 
table business practices. 

46 There has been a scaling back in the 
percentage of fair share payments by 
creditors. See Credit Counseling Firms 
Threatened By Kickback Cuts, CBS 
Marketwatch.com, October 7, 2002. 

47 15 U.S.C. §45(a)(1). 

48 Administrative and decisional prece- 
dent shows a recession from the stan- 
dard of “tendency or capacity”to mislead. 
See Amrep Corp. v. FTC, 768 F.2d 1171, 
1179 (10th Cir. 1985); United Companies 
Lending Corp. v. Sargeant, 20 F. Supp.2d 
192 (D. Mass. 1998). See also FTC v. 
Sperry & Hutchinson Co., 405 U.S. 233 
(1972). 

49 Southwest Sunsites, Inc. v. FTC, 785 
F.2d 1431, 1435 (C.A. 9 1986), citing 
Cliffdale Associates, Inc., 3 CCH Trade 
Reg.Rep. 7 22,137 (1984), and Amrep 
Corp. v. FTC, 768 F.2d 1171, 1179 (10th 
Cir. 1985). 

50 See, e.g., the Telemarketing Sales 
Rule. 16 C.F.R. §310.3. The 
Telemarketing Sales Rules has been 
cited in civil enforcement actions involv- 
ing credit repair organizations. In re Na- 
tional Credit Management Group, 
L.L.C., 71 F. Supp.2d 424 (D.N.J. 1998). 

51 A thorough study of the seminal 
cases in this area cannot be undertaken 
adequately herein. However, many of 
the violations of other statutes cited 
herein are per se violations of the FTC 
act as well. 

52 Federal Trade Commission v. Sperry 
& Hutchison Co., 92 S. Ct. 898 at 903 
(1972), quoting H.R.Conf. Rep. No. 1142, 
63d Cong., 2d Sess., 19 (1914). 
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53 15 U.S.C. §45(b). 

U.S.C. §45(), (m)(1)(A), (m)(B). 

5 15 U.S.C. §53(b). This section pro- 
vides for restitution and disgorgement 
as well. 

6 15 U.S.C. §1679h(b); see, e.g., FTC v. 
Gill, 265 F.3d at 950. 

7 Fria. Stat. §501.201 et seq. (2002). 

58 Fia. Star. §501.204(1) (2002). 

°° See §501.204(2); see also Urling v. 
Helms Exterminators, Inc., 468 So. 2d 
451 (Fla. 1st D.C.A.1985); Millennium 
Communications & Fulfillment, Inc. v. 
Office of Attorney General, 761 So. 2d 
1256, 1263 (Fla. 3d D.C.A. 2000). 

6 “Advertising, soliciting, providing, of- 
fering, or distributing, whether by sale, 
rental, or otherwise, of any good or ser- 
vice, or any property, whether tangible 
or intangible, or any other article, com- 
modity, or thing of value, wherever situ- 
ated.” §501.203(8). 

6! Strat. §501.203(8). 

Fa. Stat. §501.203(3). 

63 Stat. §501.213(2). 

*! For example, New York and New 
Hampshire have charity bureaus. Other 
state attorneys general, such as 
California’s, oversee a registry of chari- 
table trusts. 

6 This right of regulators has been un- 
der attack in recent cases. Charities 
have argued that the First Amendment 


to the U.S. Constitution protects them 
from having to turn over such informa- 
tion. The Supreme Court is set to de- 
cide this issue this term in Madigan v. 
Telemarketing Associates, Inc., et al. No. 
01-1806 (U.S. filed June 5, 2002). 

86 Fia. Stat. §501.211; see, e.g., Macias 
v. HBC of Florida, 694 So. 2d 88 (Fla. 3d 
D.C.A. 1997); Rollins, Inc. v. Heller, 454 
So. 2d 580 (Fla. 3d D.C.A. 1984). 

87 15 U.S.C. §1601 et seq., including the 
Truth in Lending Class Action Relief Act 
of 1995; Fair Debt Collection Practices 
Act. 

88 15 U.S.C.A. §6101 et seq. 

6° People of State of New York by Vacco 
v. Financial Services Network, USA, 930 
F. Supp. 865 (W.D.N.Y. 1996). 

18 U.S.C. §1961 et seq. 

1 See, e.g., Stewart v. Associates Con- 
sumer Discount Company, 1 F. Supp.2d 
469 (E.D. Pa. 1998) (motion to dismiss 
for failure to state a claim denied where 
borrower brought class action against 
debt consolidation company); Lawson v. 
Nationwide Mortgage Corp.,628 F. Supp. 
804 (D.D.C. 1986) (RICO claim applied 
to case involving personal debt consoli- 
dation loan). 

2 U.S. v. Bertin, 254 F. Supp. 937 (D. 
Md. 1966). 

3 Stat. §817.415.. 

™ The provision does exempt any nec- 


essary transportation or delivery 
charges paid directly to the U.S. Postal 
Service or other regulated public carrier. 
§817.415(4). 

Stat. $559.72; see Schauer v. 
General Motors Acceptance Corp., 819 
So. 2d 809 (Fla. 4th D.C.A. 2002). 

76 Stat. §812.035. 

7 Fra. Stat. §895.05. 

 FLa. Stat. §617.1403(2) et seq. 
Grounds include deadlock on the part 
of the directors for the former action and 
insolvency for the latter. 

7 Fia. Stat. §617.2003 requires that 
the consumer submit prima facie evi- 
dence of the alleged conduct and sub- 
mit sufficient money to cover court costs 
and expenses of the Department of Le- 
gal Affairs. 


Marta Lugones Moakley is an as- 
sistant attorney general in the economic 
crimes division of the Office of the Attor- 
ney General. She holds an A.B. in En- 
glish, magna cum laude, from the Uni- 
versity of Miami and a J.D. from 
Georgetown University Law Center. She 
is admitted to practice in New York and 
Florida. 
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Florida Medical Malpractice 
and the Statute Limitations 


An Overview of Select Statutory Provisions and Case 
Law Governing Medical Malpractice Litigation 


by Mark R. Osherow 


full understanding of statute of limitations 

issues is essential to both case selection and 

analysis and the formal prosecution of each 

meritorious medical negligence claim. As a 
practical matter, the practitioner is well advised to se- 
lect the earliest possible date for computation of the two- 
year statute of limitations which will control in most 
cases, i.e., the date the error or omission occurred. Un- 
fortunately, meritorious cases, for many reasons, at least 
on occasion, will not be presented to counsel until after 
two years from the date of the actions giving rise to the 
case, or under circumstances where, viewing the case in 
the most cautious light, the statute runs the risk of run- 
ning shortly. 

This article will consider the benefits and risks of im- 
mediate action to preserve claims while counsel, suspi- 
cious that the case has merit, requires additional time 
for consideration and investigation. A clear understand- 
ing of these issues can enable counsel to take on difficult 
cases (occasionally meritorious ones with a large upside 
that numerous other attorneys have rejected), without 
substantial risk (other than that generally in contingent 
cases). Counsel should promptly reject those where the 
risk is clearly outweighed by the reward, or where the 
chance of obtaining the required corroborating medical 
affidavit’ is unlikely to be accomplished within the limi- 
tations period. 

Occasionally, some of the most difficult scenarios are 
posed to counsel where retention is accepted (sometimes 
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after the case has been rejected elsewhere) in what later 
proves a marginal case, or one where no reasonable view 
of the facts after further analysis can lead to a conclu- 
sion that the standard of care has been breached, or if it 
has, that the prospective plaintiff’s injuries or damages 
are a proximate result of that breach. In these circum- 
stances, the case should be formally rejected, in writing, 
at the earliest opportunity. Often, the analysis that has 
lead to the conclusion should be explained to the client 
personally. These meetings, while time consuming, can 
save counsel from considerable annoyance later. 

Where the limitations period is approaching rapidly, a 
face-to-face discussion with the client is highly advis- 
able both to preserve the relationship and to discuss 
options. If the upside potential is enormous and the risk 
worth your time, you must be fully prepared to proceed 
immediately, and have a prospective expert lined up to 
review the case. Do not consider these difficult liability 
or damages cases unless your calender is free and you 
are prepared to devote the time necessary on an imme- 
diate basis. Even then, unless there are clear overriding 
reasons to proceed, cases like this must be viewed with 
extreme caution. Consideration should be given as well 
to a formal agreement outlining what counsel is willing 
to do and the client’s risks. On occasion, counsel may 
find that a very promising matter has crossed his or her 
desk—but usually you will just be the last of many coun- 
sel who have rejected the case. Avoid this precarious po- 
sition. If there is not a clear understanding, certainly 
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the file should not even remain in 
counsel’s office following the initial 
consultation and a formal rejection 
should be out that same day. As dis- 
cussed below, a full understanding 
of the limitations period, combined 
with the other considerations in a 
medical malpractice case, will en- 
able counsel to go forth unafraid of 
the risks inherent in these cases, 
and to act accordingly to protect the 
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client’s interests in a timely man- 
ner. 

Indeed, understanding the statute 
of limitations issues discussed in 
this article, combined with the 
practitioner’s independent research 
and consideration, will provide most 
counsel with the tools to make a 
fully educated determination and 
not to simply reject a case out of 
apprehension (as prior counsel may 
have done). While beyond the scope 
of this article, finding an esteemed 
medical provider to prepare the nec- 
essary corroborating medical affida- 
vit or the opinion necessary to prop- 
erly reject the case for lack of merit 
as to liability or damages, or both, 
may, as well, be close at hand. 


The Medical Negligence 
Statute of Limitations 

The strict procedural require- 
ments in the Florida Comprehen- 
sive Medical Malpractice Reform 
Act (“the act”)? reflects a legislative 
determination to curtail frivolous 
claims, promote settlement, and re- 
duce the high cost of medical mal- 
practice insurance.’ To this end, the 
two-year statute of limitations 
serves as a potential bar to causes 
of action by claimants of medical 
malpractice.‘ 

Under Florida law, ordinary neg- 
ligence causes of action are subject 
to a four-year statute of limitations.® 
However, following an increasing 
trend among other states, Florida 
has codified a two-year statute of 
limitations for medical malpractice 
causes of action, with a four-year 
statute of repose, and a seven-year 
maximum cap for cases that involve 
fraud, concealment, or intentional 
misrepresentation by a prospective 
defendant health care provider.® The 
only exception to this is when the 
claimant is a minor age eight or 
younger, in which case the seven- 
year period does not bar an action 
brought on behalf of a minor on or 
before the child’s eighth birthday.’ 


is it Medical Malpractice? 
Pivotal as to whether the act ap- 
plies is whether the case is even one 
of medical malpractice, thus war- 
ranting the stricter procedural 
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rules.® This requires a determina- 
tion of whether the cause of action 
arose from the rendering of, or fail- 
ure to render, medical care or ser- 
vices by a health care provider.® If 
the prospective defendant is a 
health care provider, certain presuit 
requirements are triggered under 
the act such as a presuit investiga- 
tion’® and presuit notice.'! The 
statutory classification under FS. 
§766.101(2)(b) lists “health care pro- 
viders” to include licensed physi- 
cians, osteopaths, podiatrists, op- 
tometrists, dentists, chiropractors, 
pharmacists, or hospitals or ambu- 
latory surgical centers. Although the 
act does not define “prospective de- 
fendants” to whom presuit notice 
must be given, that term refers to 
defendants in medical malpractice 
actions who are health care provid- 
ers or who, although not expressly 
included within that class, are vi- 
cariously liable for acts of health 
care providers.” 


Pre-suit Requirements: 
Investigation and Notice 

The first step for counsel facing a 
potential medical malpractice claim 
is to conduct a presuit investiga- 
tion.'* The purpose of the presuit in- 
vestigation is to determine which 
defendants are truly liable for neg- 
ligence as health care providers." 
During this phase, petition should 
be made to the relevant court and 
for statute of limitations purposes, 
an automatic 90-day extension will 
be granted during this presuit in- 
vestigation.’ The petition for the 
90-day extension need not specifi- 
cally name a prospective defen- 
dant.'* Counsel otherwise may be 
encouraged to name every potential 
defendant whether remotely meri- 
torious or not, and then drop those 
clearly not indicated or keep them, 
in hope that some liability will be 
found in effectively advocating for 
the client. The 90-day period is also 
intended to encourage settlement 
prior to initiating litigation if pos- 
sible.” 

Once the presuit investigation is 
underway, counsel for the plaintiff 
must give each prospective defen- 
dant notice of intent to initiate liti- 
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gation before filing suit in court.'* 
Once the notice of intent is mailed 
to a potential defendant, no lawsuit 
may be filed during this 90-day pe- 
riod.'? During this presuit investi- 
gation period, the defendant’s in- 
surer also must investigate and 
determine any liability of its in- 
sured.” Parties must conduct infor- 
mal discovery as well and cooperate 
fully and in good faith with their 
insurer.” If either party fails to fol- 
low the presuit notice, investigation, 
and discovery procedures, the court 
may dismiss any claims or de- 
fenses.”* 


Response and Cooperation 

Before a potential defendant can 
reject a claim for medical negli- 
gence, the defendant or its insurer 
or self-insurer must also conduct an 
investigation.*® The defendant who 
believes there are no reasonable 
grounds for a claim of medical mal- 
practice must also submit a written 
verified medical opinion, corroborat- 
ing such a position and mailed with 
the notice of rejection.‘ A necessary 
step during presuit investigation is 
the review of medical records, which 
often are the mainstay in determin- 
ing potential liability at this early 
stage. A copy of all relevant medi- 
cal records must be provided to ei- 
ther party requesting such docu- 
ments or their respective attorney 
at a reasonable charge within 10 
business days.” 


Negotiations and Tolling 
of Statute of Limitations 

For statute of limitations pur- 
poses, while negotiating parties 
may attempt to enter into stipula- 
tions for extending the limitations 
period (authorized by F.S. §766.106 
and Fla. R. Civ. P. 1.650), once a 
claimant receives a rejection of 
claim letter from the defendant, 
that claimant is required to file suit 
within 60 days of receipt of that 
rejection.” Taking as an example 
the facts from Mason v. Bisogno, 
633 So. 2d 464 (Fla. 5th DCA 1994), 
the statute of limitations began to 
run on November 20, 1988, upon 
the plaintiff’s expressed lack of con- 
fidence in her treating doctor fol- 


lowing a colonoscopy with resulting 
peritonitis. The notice of intent let- 
ter was sent to the defendant on 
November 13, 1990 (seven days 
before the expiration of the limita- 
tions period). This began the 90-day 
presuit investigation phase by law 
and was set to expire on February 
11, 1991, but was extended by mu- 
tual agreement to April 30, 1991. 
On April 25, 1991, the rejection of 
claim letter with a physician’s affi- 
davit was received by the plaintiff 
from the defendant doctor and suit 
was filed on June 27, 1991. The trial 
court found for the defendant and 
the appellate court affirmed, reject- 
ing plaintiff’s arguments and find- 
ing that suit was not filed within 
60 days of receiving the rejection 
letter since there were only seven 
days left before the statute of limi- 
tations ran out, or in other words 
by June 24, 1991.”’ 

Consistent with the Florida Su- 
preme Court decision in Boyd v. 
Becker, 627 So. 2d 481 (Fla. 1993), 
in Mason the Fifth District also re- 
affirmed that the correct method 
for computing the 90-day period 
tolled upon filing the notice of in- 
tent to initiate litigation, starts by 
counting when the notice is actu- 
ally received. Both cases involved 
an alleged conflict between F.S. 
§766.106(3) and Fla. R. Civ. P. 1.650 
(the medical malpractice presuit 
screening rule). While the court in 
Boyd found the conflict to be 
whether the 90-day period starts 
from the date notice was mailed or 
received, the rule was immediately 
amended to comport with the statu- 
tory language that the period be- 
gins upon receipt.** Expounding 
further on this point, in Mason the 
Fifth District refused to find any 
conflict with F.S. §766.106(3) and 
Fla. R. Civ. P. 1.650 as amended, 
finding instead that the plain and 
ordinary meaning of the statute 
and the rule was clear and must be 
read together. 

Once negotiations have proven to 
be unsuccessful, parties should be 
allowed to file suit as soon as pos- 
sible following the 90-day tolling 
period and once the claim has been 
rejected, there is no reason to toll 
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the limitations period any longer. 
In Mason, the court stated that 
Rule 1.650 is clear on when the 
limitations period begins to run 
again, following two possible sce- 
narios. Suit must be filed within 
60 days or within the remainder 
of the statute of limitations after 
the notice of intent to initiate liti- 
gation is mailed, whichever is 
longer, upon the earliest of two 
events: 1) a written rejection of 
claim; or 2) the expiration of the 
90-day presuit period. The court 
limited this holding to cases in 
which an extension pursuant to 
§766.106(4) was stipulated to, and 
held that “rejecting the claim” and 
“terminating negotiations” are the 
same for the purpose of restarting 
the statute of limitations.” 


Face the 
Facts 


Older Americans spend twice 
as much on health care as 
others. 


One of every six seniors lives 
at or near the poverty line. 


Volunteers of America offers 
assisted living, day care, and 
other services that enable our 
elderly neighbors to maintain 
dignity and hope. 


It's a fact: Your gift to Volunteers 
of America helps ensure that 
needy seniors will receive the 
care and support they need to 
continue leading full, meaningful 
lives. To learn more about 

how you can help, please 

call 800/899-0089 or visit 
www.volunteersofamerica.org. 


Volunteers 
of America’ 


There are no limits to caring 


Statute of Limitations/Repose 
Affected by Tolling Provisions 

For purposes of the four-year stat- 
ute of repose, a medical malpractice 
action is commenced when the 
plaintiff files for the automatic 90- 
day extension of the statute of limi- 
tations in order to conduct a reason- 
able investigation or when a notice 
of intent to initiate litigation is 
served.*’ In contrast to the statute 
of limitations, the statute of repose 
precludes a “right of action” versus 
“cause of action” after a specified 
time, which is measured from the 
incident of malpractice, rather than 
establishing a time period within 
which an action must be brought 
measured from a point in time when 
that cause of action accrued.*' The 
filing of the notice of intent to liti- 
gate a medical malpractice claim 
tolls the four-year statute of repose 
in addition to the two-year statute 
of limitations.*” 

Once a claimant has sent the no- 
tice of intent to initiate a medical 
malpractice action and the 90-day 
presuit investigation is completed, 
that plaintiff has 60 days or the re- 
mainder of the statute of limitations 
period, whichever is greater, in 
which to bring the medical malprac- 
tice suit.** Note that the two-year 
statute of limitations for medical 
malpractice actions is suspended for 
90 days after mailing of the notice 
of intent to initiate litigation, re- 
gardless of when the notice of intent 
was sent.*‘ The automatic 90-day ex- 
tension provided upon a petition to 
the clerk is an extension of time to 
be added to the limitations period, 
rather than a tolling period, and 
thus, the extension time period is to 
be tacked on to the end of the limi- 
tations period and does not run si- 
multaneously with the separate 90- 
day tolling period upon mailing of 
notice of intent to initiate litiga- 
tion.*° This automatic 90-day exten- 
sion to the limitations period for 
medical malpractice actions upon 
application to the clerk of court is 
also available regardless of whether 
a “reasonable investigation” of the 
claim had already occurred. 

Under the above reasoning, the 
Florida Supreme Court held in 
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Hankey v. Yarian, 755 So. 2d 93 (Fla. 
2000), that the claimant’s lawsuit 
was timely filed. The court in Hankey 
covered many aspects of the medi- 
cal malpractice act and statute of 
limitations issues. It agreed with the 
Fifth District in noting that if the 
limitations period was suspended 
under the tolling provisions of 
§766.106(4), then the Hankeys’ com- 
plaint was timely filed. In that case, 
the limitations period began to run 
on December 6, 1994, and was sched- 
uled to end on December 6, 1996. The 
notice of intent was filed on March 
19, 1996, and suspended the limita- 
tions period for 90 days as of the date 
it was received by the defendants. 
Prior to a response by the defen- 
dants, the parties agreed to a 30-day 
extension, which continued to sus- 
pend the limitations period for an- 
other 30 days or until the defendants 
responded to the notice of intent. 
By July 18, 1996, all the potential 
defendants had responded to the 
notice of intent, running the limita- 
tions period again. As of March 19, 
1996, the date the notice of intent 
was served more than 60 days re- 
mained until the expiration date of 
the original limitations period (De- 
cember 6, 1996). The Hankeys there- 
fore were not entitled to any of the 
60 days provided under §766.106(4) 
and when the limitations period be- 
gan running again on July 18, it was 
set to expire on April 6, 1997.°’ How- 
ever, the Hankeys had until July 5, 
1997, in which to file suit because 
they had filed a petition with the 
clerk of the court for an automatic 
90-day extension on November 20, 
1996.*° The suit in this case was 
timely filed on June 19, 1997. 
Careful attention should be 
placed on the various extension pro- 
visions and how they may affect toll- 
ing of the statute of limitations.” 
For example, the Florida Supreme 
Court, affirming the ruling of the 
Second District,*° in Hillsborough 
County Hospital Authority v. 
Coffaro, 829 So. 2d 862 (Fla. 2002), 
found that an extension of the stat- 
ute of limitations obtained by peti- 
tion to the clerk of court during the 
presuit screening period, was to be 
included as an additional extension 
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when computing the time remain- 
ing for filing suit after receipt of 
notice that the negotiations were 
terminated. At issue was a dispute 
whether the 90-day tolling provision 
granted upon petition to the clerk 
and pursuant to F.'S. §766.104(2) 
was included where an extension 
provision of 60 days pursuant to F'‘S. 
§766.106(4) is applicable. The court 
was called upon to decide whether 
the prior extension provision is pro- 
vided in addition to other tolling 
provisions, under all circumstances, 
or whether the extension provision 
is the remainder of the statute of 
limitations period or 60 days, which- 
ever is greater, in which to file suit.’ 

The court ruled in favor of allow- 
ing access to courts and sought to 
harmonize the extension and toll- 
ing provisions. The court found that 
for time computation periods, the 
90-day “purchased” extension of the 
statute of limitations is separate 
and distinct from any other exten- 
sion or tolling provision, as long as 
it is petitioned for within the limi- 
tations period. This is regardless of 
whether the extension of 60 days 
is considered a tolling or extension 
provision. Thus, the court deter- 
mined that the 90-day purchased 
extension may be added to the al- 
lowed 60 days following the comple- 
tion of the presuit investigation, in 
order to construe the statutes in a 
manner that favors access to the 


courts.*” 


Accrual of a Medical 
Malpractice Case 

Exactly when an action accrues 
has been a highly contested issue 
among the Florida Supreme Court 
and courts of appeal. The seminal 
case is Nardone v. Reynolds, 333 So. 
2d 25 (Fla. 1976), in which the 
Florida Supreme Court held among 
other things that the statute of limi- 
tations in medical malpractice cases 
commences when either the plain- 
tiff has notice of the negligent act 
giving rise to a cause of action or 
when the plaintiff has notice of the 
physical injury caused by the negli- 
gent act. Subsequent cases reaf- 
firmed the Nardone principle with 
harsh results as a consequence in 
some cases.** The requirements of a 
prospective claimant’s “knowledge 
of injury” announced by the 
Nardone rule certainly gave defen- 
dants a superior advantage where 
plaintiffs brought an action after the 
statute of limitations period but 
within the repose period. Defen- 
dants could pick the earlier of the 
two alternatives to begin the run- 
ning of the limitation period and bar 
causes of action that may have been 
meritorious while placing a super- 
knowledge burden on prospective 
plaintiffs. The effect of this rule can 
be seen as counterproductive and 
resulting in an actual increase in 


litigation, for it encourages people 
who may have any suspicion that 
their injury was caused by medical 
malpractice to run out and hire a 
lawyer or be barred from bringing 
any action at all. It also put patients 
in the precarious position of having 
to decipher what is and what is not 
medical negligence. 

This hindsight knowledge of in- 
jury approach took a change of di- 
rection to a more logical and work- 
able rule, when the Florida Supreme 
Court announced in Tanner v. 
Hartog, 618 So. 2d 177 (Fla. 1993), 
that knowledge of injury must also 
be accompanied by knowledge of a 
reasonable possibility that the in- 
jury was caused by medical mal- 
practice. In other words, the nature 
of the injury alone may in some 
cases communicate that it was 
caused by medical malpractice, but 
in cases where the injury may have 
likely been caused by natural 
causes, the limitations period does 
not begin to run until there is rea- 
son to believe it was caused by medi- 
cal malpractice. The plaintiffs in 
Tanner, parents of a stillborn child, 
sued the delivering health care pro- 
viders from a birth that took place 
on April 1, 1988. Their complaint 
alleged the doctors had examined 
the mother on March 31, 1988, and 
sent her to the hospital for testing 
the morning prior to birth of the 
stillborn infant. They alleged negli- 
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Exactly when a claimant knew or was on notice 
of an invasion of legal rights in the medical 


malpractice scenario can present a fact 
question that precludes a granting of 
summary judgment against the claimant. 


gence on the part of the defendants 
and that the negligence was not 
known by the plaintiffs until Decem- 
ber 29, 1989. The notice of intent to 
initiate litigation was filed Febru- 
ary 12, 1990, and suit was filed Au- 
gust 1, 1990. The defendants moved 
for dismissal of the action as time 
barred and the trial court granted 
that motion which was affirmed by 
the appellate court, after finding 
that the period of limitations ex- 
pired as of April 1, 1990, two years 
from the actual stillbirth.“ 

The court discussed the Nardone 
line of cases relied on by the defen- 
dants and the lower appellate 
court’s attempts to grapple with and 
ameliorate the often harsh results 
a literal application of that rule had 
in latter cases, suggesting that all 
the elements of a negligence cause 
of action should be present before 
running of the limitations period. Of 
particular concern were cases where 
natural causes may be a likely cause 
making the Nardone _ rule 
counterintuitive to notions of fair- 
ness. Even the Second District, 
which rendered Nardone, later took 
issue with the results that case had 
on other medical malpractice cases. 
The Tanner court admitted that the 
new rule may make determining 
when the limitations period begins 
to run more difficult, but reasoned 
that the new rule was justified given 
the four-year statute of repose ab- 
sent fraudulent concealment an- 
nounced in Kush v. Lloyd, 616 So. 
2d 415 (Fla. 1992), placing a defini- 
tive cap on medical malpractice ac- 
tions and the less burdensome 
knowledge of injury requirement for 
potential claimants. 

Exactly when a claimant knew or 


was on notice of an invasion of legal 
rights in the medical malpractice 
scenario can present a fact question 
that precludes a granting of sum- 
mary judgment against the claim- 
ant.’ A health care provider’s diag- 
nosis or alleged misdiagnosis is a 
frequently litigated issue. This con- 
tested issue can substantially affect 
a claimant’s knowledge of a reason- 
able possibility of medical negli- 
gence. For purposes of determining 
if a claimant had discovered medi- 
cal negligence so as to begin the run- 
ning of the limitations period, a mis- 
diagnosis constitutes evidence that 
the claimant did not have the req- 
uisite knowledge that an injury was 
caused by medical negligence until 
that claimant received a correct di- 
agnosis.*® 

In some instances, counsel may 
face issues of a claimant’s capacity 
to satisfy the knowledge require- 
ment of an injury and reasonable 
possibility of medical negligence. 
Take, for instance, the claimant who 
lapses into coma shortly after ad- 
mission and treatment. This was the 
case in Stone v. Rosenthal, 665 So. 
2d 276 (Fla. 4th DCA 1995), and the 
court held that due to the fact that 
the patient was comatose, he neither 
had notice of an injury nor knowl- 
edge that it might have been caused 
by malpractice so as to preclude 
summary judgment against him. 
Even though his wife had been ap- 
pointed as an emergency guardian, 
that status did not impose a duty 
on her to file a malpractice claim 
until she stood in a representative 
capacity upon officially being ap- 
pointed as a personal representative 
of the patient’s estate upon his 
death.*’ It should be noted that 
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when a widow or widower brings 
suit, a material fact issue may be 
raised as to when the widow or wid- 
ower knew that at the time the 
patient’s injury was diagnosed, a 
reasonable possibility existed that 
the defendant physician acted neg- 
ligently.** Limitations issues aside, 
a claimant in a representative ca- 
pacity must correctly plead the com- 
plaint and state a cause of action for 
medical malpractice so as not to be 
barred under defenses or motions to 
dismiss because of some alleged de- 
ficiency in the complaint.*® A per- 
sonal representative who brings a 
medical malpractice action must 
fully comply with all presuit proce- 
dures as well.’ In general, a plain- 
tiff must comply with presuit re- 
quirements if seeking to make a 
defendant vicariously liable for the 
actions of a health care provider 
under the medical negligence stan- 
dard of care set forth in the statute 
defining health care providers.” 

In other instances, the nature of 
the injury alone is of a kind that can 
be considered “immediately appar- 
ent” so as to communicate to the 
prospective claimant the possibility 
of medical negligence. For ex- 
ample, in Hazen v. Kaplan, 734 So. 
2d 441 (Fla. 5th DCA 1999), the 
court held that a cause of action for 
medical malpractice accrued and 
the limitations period began to run 
when the patient visited his physi- 
cian complaining of left shoulder 
pain and mentioning that he was 
paralyzed waist down from a myelo- 
gram. Although the claimant chal- 
lenging the summary judgment en- 
tered against him relied on Tanner 
to argue that his injury was not the 
type that standing alone would in- 
dicate that medical malpractice had 
possibly occurred, the court citing to 
Tanner,** reiterated the proposition 
that the nature of the injury in some 
cases is sufficient to support the 
knowledge requirement and thus 
start the running of the limitations 
period notwithstanding the case in 
which the injury may have been a 
result of natural causes. This issue 
is necessarily fact specific and de- 
pendent on the individual circum- 
stances of a given case. It also sug- 
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gests that the Nardone rule (that 
the statute of limitations com- 
mences when the plaintiff has no- 
tice of the negligent act giving rise 
to a cause of action or when the 
plaintiff has notice of the physical 
injury caused by the negligent act) 
is still alive in some form. Note also 
that for purposes of constructive 
notice, when a health care provider 
is subject to statutory requirements 
designed to ensure that each patient 
is counseled about an adverse diag- 
nostic test result for a condition that 
may not become symptomatic for 
years, the tested patient is not on 
constructive notice of the undis- 
closed test result merely because it 
has been filed in his medical 
records.” 

Subsequent case law has covered 
the issue of “immediately apparent” 
injuries and courts have ruled both 
ways.” Of particular interest are 
cases in which a claimant facing a 
barred medical malpractice action 
attempts to apply the “delayed dis- 
covery doctrine” so as to preserve a 
cause of action.*© The Florida Su- 
preme Court addressed this issue in 
Hearndon v. Graham, 767 So. 2d 
1179 (Fla. 2000), and answered the 
certified question™ in the affirma- 
tive. Although that case did not in- 
volve medical malpractice, in dis- 
cussing this doctrine the court noted 
that it was not a novel principle of 
law and had been discussed in pre- 
vious cases involving medical neg- 
ligence.** The delayed discovery doc- 
trine, however, may only be applied 
to the accrual of a cause of action 
and not to tolling the statute of limi- 
tations. Determining whether a 
cause of action is time-barred upon 
expiration of the statute of limita- 
tions may include an inquiry into 
both issues: 1) Did the cause of ac- 
tion accrue? and 2) Does a statutory 
tolling provision apply? Finally, the 
delayed discovery doctrine provides 
that a cause of action does not ac- 
crue until the plaintiff either knows 
or reasonably should know of the 
tortious act giving rise to the cause 
of action. This last principle sounds 
strikingly akin to Nardone and a 
transgression from Tanner in which 
knowledge of the injury must also 


be accompanied by knowledge of a 
reasonable possibility that the in- 
jury was caused by medical mal- 
practice. Either way, Tanner is still 
good law but it can be seen that its 
holding is not as broad as some may 
believe. 


Conclusion 

The medical malpractice act in 
Florida is both complex and evolv- 
ing. Counsel handling a potential 
medical malpractice case must be 
familiar with the presuit require- 
ments affecting the viability and 
strength of each case whether rep- 
resenting the claimant or health 
care provider. It is hoped that the 
above analysis demonstrates the 
need for careful attention to detail 
and how procedure can affect the 
substance of a cause or right of ac- 
tion in medical malpractice litiga- 
tion. Given the rising battle among 
the states and nationally between 
plaintiff’s advocates and the insur- 
ance industry, Florida stands as a 
good example of an evolving system 
in search of balance and justice. At 
first impression the statute of limi- 
tations may seem like a simple cal- 
culation. However, it can be seen 
how in many cases it can become de- 
terminative of a given medical mal- 
practice case. A full understanding 
of the statute of limitations and its 
relationship to other aspects of the 
Medical Malpractice Reform Act will 
enable counsel to handle these cases 
with confidence. O 
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sion in the lawsuit. As an affirmative de- 
fense, it was alleged that the amended 
complaint was filed after the statute of 
limitations period had expired and the 
lower court granted summary judgment 
for the defendant. 

On reversal, the Fourth DCA found 
the plaintiff to have been aware of her 
injury since February of 1990 thus a 
strict reading of the statute of limita- 
tions would bar an action after Febru- 
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ary 20, 1992. However, considering that 
the plaintiffs were granted the 90-day 
extension, the court found the limita- 
tions period was tolled until May 20, 
1992, thus negating the defendant’s stat- 
ute of limitations defense. The court con- 
strued the statutory language narrowly 
and refused to read into the language a 
requirement that a defendant must be 
specifically named in the petition for the 
90-day extension where it is not specifi- 
cally provided for otherwise. 

As Kagan illustrates, the 90-day 
presuit investigation period reflects a 
balancing for both sides and in favor of 
allowing a prospective plaintiff access to 
the court. A contrary result would leave 
the plaintiff in the precarious position 
of conducting an investigation only to 
find out a defendant that should have 
been named and wasn’t because of in- 
adequate information, is now immune 
from suit. This holding is also consistent 
with promoting a curtailment of frivo- 
lous claims. 

Fria. Stat. §766.201 (2002). 

Stat. §766.106(2) (2002). See 
Novitsky v. Hards, 589 So. 2d 404 (Fla. 
5th D.C.A. 1991)(letter of intent to sue 
sent by certified mail to dentist’s mal- 
practice insurer was not letter of intent 
to sue under statute’s tolling provision; 
however, letter of intent was not inef- 
fective on grounds it referred to dentist 
as a professional association absent a 
showing that such a defect prevented the 
defendant from receiving actual notice 
of the complaint and intent to sue). 

Fra. Stat. §766.106(3)(a) (2002). 

20 Fia. Stat. §766.106(3)(a) (2002). 

21 Fia. Stat. §766.106(3)(a)(4) (2002). 

2 Stat. §766.106 (2002); cf Grau 
v. Wells, 795 So. 2d 988 (Fla. 4th D.C.A. 
2001) (finding that court, as authorized 
by statute, could strike doctor’s respon- 
sive pleadings for failure to reasonably 
investigate patient’s claim and enter de- 
fault judgment against doctor who at- 
tached affidavit of expert who was also 
his business partner which was com- 
pleted before any discovery and before 
rejection of patient’s claim). 

23 Fa. Stat. §766.203(3) (2002). 

Fia. Stat. §766.204(1) (2002). How- 
ever, an independent special hospital 
district with taxing authority owning 
two or more hospitals has 20 days. FLa. 
Stat. §766.204(1) (2002). 

26 Mason v. Bisogno, 633 So. 2d 464 (Fla. 
5th D.C.A. 1994). 

*" Note that there are three extension 
and tolling provisions at play here. The 
90-day presuit investigation phase filed 
seven days before the limitations ran 
out, the 60-day agreed stipulations of ex- 
tension, and the 60-day period in which 
to respond to the defense’s notice of re- 
jection. Regarding the 60-day period, the 
statute provides that the plaintiff has 
60 days or the remainder of the statute 
of limitations, whichever is longer, in 
which to respond to the notice of rejec- 
tion. In this case, the original limitations 
period had only seven days left and thus 


the 60 days applied, in which case the 
90 days and 30 days tacked on pushed 
the period to April 25, 1991, and adding 
60 days pushed the limit in which to re- 
spond to June 24, 1991. Note the court 
rejected 60 days from April 30, 1991, in 
which to file suit, ruling that the earlier 
receipt of the rejection of the claim on 
April 25, 1991, by the claimant began 
the 60 days in which to file suit. Thus, 
suit had to be filed on or before June 24, 
1991 and the filing on June 27, 1991, 
was therefore untimely. Suit would have 
been timely had an automatic extension 
of the statute of limitations been ob- 
tained since there would have been 97 
rather than seven days left until the 
statue of limitations ran at the time the 
notice of intent was received. 

*8 Following further amendments, the 
2002 version of Fa. R. Civ. P. 1.650 (d)(3) 
states, in pertinent part: “To avoid be- 
ing barred by the applicable statute of 
limitations, an action must be filed 
within 60 days or within the remainder 
of the time of the statute of limitations 
after the notice of intent to initiate liti- 
gation was received, whichever is longer, 
after the earliest of the following: 

“(A) The expiration of 90 days after the 
date of receipt of the notice of intent to 
initiate litigation. 

“(B) The expiration of 180 days after 
mailing of the notice of intent to initiate 
litigation if the claim is controlled by sec- 
tion 768.28(6)(a), Florida Statutes. 

“(C) Receipt by claimant of a written 
rejection of the claim. 

“(D) The expiration of any extension of 
the 90-day presuit screening period 
stipulated to by the parties in accor- 
dance with section 768.57(4), Florida 
Statutes.” (Emphasis added). Note that 
although the statute is tolled as of the 
date the notice of intent is mailed, the 
tolling period is measured from the date 
the notice is received by the prospective 
defendant. Boyd v. Becker, 627 So. 2d 481 
(Fla. 1993). 

2° Mason v. Bisogno, 633 So. 2d at 468. 

30 Musculoskeletal Inst. Chartered v. 
Parham, 745 So. 2d 946 (Fla. 1999). 

31 University of Miami v. Bogorff, 583 
So. 2d 1000 (Fla. 1991). 

3° Moore v. Winter Haven Hospital, 579 
So. 2d 188 (Fla. 2d D.C.A. 1991). 

33 Pergrem v. Horan, 669 So. 2d 1150 
(5th D.C.A. 1996). 

34 Hankey v. Yarian, 755 So. 2d 93 (Fla. 
2000) (abrogating Pergrem in that re- 
gard). 

35 Td. 

36 Td. 

37 This date is reached by adding the 
90 days from the notice of intent and 
the 30-day extension stipulated to 
among the parties thus, 120 days from 
the original December 6, 1996 date is 
pushed forward to April 6, 1997. 

38 The automatic 90 days granted upon 
petition to the clerk of court is in addi- 
tion to any other tolling provision, i.e., 
the 90-day period upon filing the notice 
of intent to initiate litigation, and thus 
the April 6, 1997, date is again pushed 
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to July 5, 1997, in which to bring suit, 
since the petition was made within the 
limitations period. 

3° For a case dealing with the thorny 
issue of the limit of when a case may be 
filed, see Thorney v. Clough, 438 So. 2d 
985 (Fla. 3d D.C.A. 1983), finding that 
where the very last day of the statute of 
limitations fell on a weekend, a case filed 
on the next business day was timely. 

°° Coffaro v. Hillsborough County Hos- 
pital Authority, 752 So. 2d 712 (Fla. 2d 
D.C.A. 2000), affirmed, 829 So. 2d 862 
(Fla. 2002). 

"Fria. Stat. §§$766.104(2), 766.106(4) 
(2002). Accordingly, the court held, in af- 
firming the overriding policy of provid- 
ing access to the courts, that the “pur- 
chased” 90-day extension of the statute 
of limitations would be added onto the 
60 days in which to file suit extending 
the time to file suit to 150 days instead 
of 120 (there were 30 days remaining on 
the statute of limitations and the pur- 
chased 90-day extension at the time the 
notice of intent was filed). This author 
recommends carefully reading Justice 
Wells’ dissent (in which Senior Justice 
Harding concurred), since it unlikely this 
decision is the final word on all of these 
related issues. Justice Wells’ analysis 
seems to provide the more accurate statu- 
tory construction of the applicable stat- 
utes since, as he argues, the majority’s 
decision may result in inconsistent ap- 
plications depending upon when the 
plaintiff purchased the extension under 
Fia. Stat. §766.104(2). It would seem 
wise, where practicable, in the exercise 
of due caution, to comply with Justice 
Wells’ construction, notwithstanding the 
court’s ruling in favor of greater access 
to the courts through an interpretation 
with a longer limitations period under 
the applicable statutes. 

* Justice Quince wrote the majority 
opinion in which Justices Anstead, Shaw, 
and Lewis concurred. Justice Pariente, 
in a concurring opinion in which Jus- 
tice Anstead also concurred, noted the 
court’s holding was consistent with the 
court’s earlier explanation in Hankey v. 
Yarian, 755 So. 2d 93, 98 (Fla. 2000), that 
a plaintiff can “also automatically secure 
an additional 90-day extension under 
§$766.104(2) that will be added to the end 
of both periods described” in §766.106(3) 
and (4). 

‘8 Barron v. Shapiro, 565 So. 2d 1319 
(Fla. 1990) (reinstating summary judg- 
ment for the defendant because the 
plaintiff knew or should have known 
either of the injury or the negligent act); 
University of Miami v. Bogorff,583 So. 
2d 1000 (Fla. 1991) (finding that limita- 
tions period began to run when parents 
noticed an injury to their child after 
treatment even if they did not know if 
the injury was caused by medical mal- 
practice). 

44 In Tanner, assuming the statute of 
limitations began to run on April 1, 
1988, it would expire on April 12, 1990. 
The Tanners claimed that the statute 
of limitations was tolled for 90 days and 
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that they thereafter had 60 days to file 
suit. Accordingly, the Tanners argued 
the statute of limitations did not run 
until August 29, 1990 (150 days from 
April 1, 1990) so that suit was properly 
filed on August 1, 1990. However, the 
court found that the time remaining on 
the statute of limitations must be cal- 
culated from the date the notice of in- 
tent was filed, rather than simply add- 
ing on the extra time at the end of the 
original limitations period. Accordingly, 
from the date the notice of intent is 
filed, the plaintiff has 90 days (the toll- 
ing period during presuit) plus either 
60 days or the remainder of the statute 
of limitations (calculated as the amount 
remaining at the time the notice of in- 
tent was sent), whichever is greater. 
Based on this calculation, the court con- 
cluded suit was not timely filed on Au- 
gust 1, 1990, since suit would have had 
to be filed within 150 days of February 
12, 1990, or by July 12, 1990. Tanner, 618 
So. 2d at 178, 183-184. 

45 Cardenas v. Godbold, 625 So. 2d 98 
(Fla. 5th D.C.A. 1993); cf Gumbs v. 
Guerra, 2002 WL 341750 (Fla. 3d D.C.A. 
2002). 

46 Higgs v. Florida Dept. of Corrections, 
654 So. 2d 624 (Fla. 5th D.C.A. 1995). 

47 Fra, Stat. §95.11(4)(b) (2002). 

48 Cunningham v. Lowery, 724 So. 2d 
176 (Fla. 5th D.C.A. 1999). 

4 Perry v. Schlumbrecht,724 So. 2d 
1239 (Fla. 2d D.C.A. 1999). Actions for 
wrongful death resulting from medical 
malpractice are subject to the medical 
malpractice statute of limitations 
rather than the two year statute of limi- 
tations for wrongful death actions. See 
Fia.Stat. §766.104(1); Crosby v. Jones, 
705 So. 2d 1356 (Fla. 1998); Stone v. 
Rosenthal, 665 So. 2d 276 (Fla 4th 
D.C.A. 1995); Ash v. Stella, 457 So. 2d 
1377( Fla. 1984). 

50 Torrey v. Leesburg Regional Medi- 
cal Center, 796 So. 2d 544 (Fla. 5th 
D.C.A. 2001) (finding that personal rep- 
resentative of patient’s estate failed to 
comply with statutory requirements de- 
signed to encourage pretrial settle- 
ments in a medical malpractice action, 
where verified medical expert opinion 
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affidavit failed to specify if expert had 
ever been disqualified and discovery 
materials were not made available even 
though they had been requested twice, 
and remanding to dismiss the claim). 
Cf St. Mary’s Hosp. v. Bell,785 So. 2d 
1261 (Fla. 4th D.C.A. 2001) (certiorari 
may lie from orders denying motions 
to dismiss for failure to comply with the 
presuit requirements in medical mal- 
practice actions; however, certiorari 
does not lie for appellate courts to re- 
weigh the evidence presented concern- 
ing compliance with the presuit statu- 
tory requirements). 

51 Integrated Health Care Services, Inc. 
v. Lang-Redway, 783 So. 2d 1108 (Fla. 
2d D.C.A. 2001) (personal representa- 
tive for estate of deceased nursing home 
patient was not required to comply with 
the presuit requirements in her action 
against nursing homes for violations of 
patient’s statutory rights as nursing 
home resident, where complaint did not 
allege separate claim for professional 
malpractice under common law). 

52 Hazen v. Kaplan, 734 So. 2d 441 (Fla. 
5th D.C.A. 1999). 

53 Tanner, 618 So. 2d at 181-82. 

54 Doe v. Hillsborough County Hosp. Au- 
thority, 816 So. 2d 262 (Fla. 2d D.C.A. 
2002) (holding that patient did not have 
constructive notice of positive results of 
AIDS test in hospital records). 

55 Cascio v. St. Joseph Hosp. of Port 


Charlotte, Inc., 734 So. 2d 1099 (Fla. 2d 
D.C.A. 1999) (holding that nature of 
patient’s injury following cervical myelo- 
gram was not of the kind that was im- 
mediately apparent as being caused by 
medical malpractice); King v. Rojas, 767 
So. 2d 510 (Fla. 4th D.C.A. 2000) (find- 
ing that nature of child’s injury did not 
necessarily communicate to parents the 
possibility of medical negligence). 

56 Hearndon v. Graham, 767 So. 2d 1179 
(Fla. 2000). 

57 The certified question was: Where a 
plaintiff in a tort action based on child- 
hood sexual abuse alleges that she suf- 
fered from traumatic amnesia caused by 
the abuse, does the delayed discovery 
doctrine postpone the accrual of the 
cause of action? 

58 Citing to Kush v. Lloyd, 616 So. 2d 
415, 418 (Fla. 1992); cf Holt v. Rowell, 
798 So. 2d 767 (Fla. 2d D.C.A. 2001) 
(citing to Kush to discuss the impact 
doctrine and noting that the impact 
rule does not apply to the tort of 
wrongful birth; the impact rule does 
not generally apply in recognized torts 
where the damages are predominately 
emotional, such as defamation or inva- 
sion of privacy); cf; Owens-Corning Fi- 
berglass Corp. v. Corcoran, 679 So. 2d 
291 (Fla. 3d D.C.A. 1996); cf. R.J. v. 
Humana of Florida, Inc., 652 So. 2d 360 
(Fla. 1995) (noting the limitations of the 
impact rule). 
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Nuptial Dentistry 


Adding Teeth to Waivers of 
Temporary Support, Attorneys’ Fees, 
and Costs in Marital Agreements 


by Christopher Chopin 


“Freedom is not worth having if it does not include the 
freedom to make mistakes.” 
GANDHI 


lorida courts traditionally have upheld the va- 

lidity of antenuptial and postnuptial agreements 

and, at the same time, voided provisions in those 

agreements waiving temporary support and at- 
torneys’ fees and costs. Thus, even where a nuptial agree- 
ment has been found to be binding and enforceable, coun- 
sel is free to attack its validity and be assured of the 
right to seek fees and costs for doing so.' In other words, 
in Florida a party waiver of temporary attorneys’ fees 
and costs and temporary support obligations in a pren- 
uptial agreement provides no insulation from future ex- 
pense. Other states have addressed this issue and have 
upheld provisions in marital agreements that waive tem- 
porary support and attorneys’ fees and costs incurred to 
litigate the validity of a small part of an otherwise valid 
agreement. This article considers Florida law on this sub- 
ject and suggest a viable alternative that would encour- 
age the same public policy and yet not so directly re- 
strict the right to contract. 


Background 

The importance of the freedom to contract to the pub- 
lic policy of Florida is best stated by Pierce v. Isaac, 134 
Fla. 666, 672 (1938), in the holding that “courts are with- 
out the power to make contracts for parties, or to rewrite, 
alter, or change the same when made, but have and pos- 
sess the power of interpretation according to established 
rules.” Contrary to this ideal, marital settlement agree- 
ments, while for the most part enforced like any other 
contracts, are in fact rewritten when they would either 
result in a negative impact on a child or seek to waive 
temporary support and attorneys’ fees and costs in a dis- 
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solution action. While there can be no argument with 
the first proposition, there can be little support for the 
second. 

The prohibition against waivers of temporary support 

and temporary attorneys’ fees in nuptial agreements, as 
well as the whole of Florida law on nuptial agreements, 
began with Del Vecchio v. Del Vecchio, 143 So. 2d 17 (Fla. 
1962).° This case, antiquated in origin and effect, held 
that while ordinarily the burden of proof of invalidity 
was on the party, assumed to be the wife, alleging inval- 
idity, an agreement found to be unreasonable or unfair 
raised a presumption of concealment and shifted the 
burden of proof.‘ In Del Vecchio, the Florida Supreme 
Court made the existence of a double standard and a 
selectively employed rule clear: 
But in the application of this rule careful consideration of the 
several factors mentioned above is indicated. If, when the con- 
tract is made, the prospective husband was a man of the world 
and the prospective bride relatively inexperienced then clearly 
such presumption is indicated. But if, on the other hand, the 
prospective husband is a commonplace and elderly drab and 
the prospective bride a worldly-wise and winsome young woman 
the rule should be applied, if at all, with caution.® 

This “worldly wise and winsome” standard for the re- 
view of marital agreements suggests a time long gone 
and not fondly remembered for those who support free- 
dom of contract and would oppose condescending pater- 
nalism by a state toward its citizens. At the time Del 
Vecchio was written, Florida’s public policy recognized 
the state’s vested interest in the institution of marriage. 
Agreements facilitating divorce, therefore, were held to 
be unenforceable. Today, when alternative dispute resolu- 
tion is a goal of Florida courts, this simply does not fit. 
In Posner v. Posner, 233 So. 2d 381 (Fla. 1970), the court 
held that marital agreements dealing with the distribu- 
tion of property upon death could add to marital tran- 
quility, and thus should no longer be held as void ab ini- 
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tio.© Thus began a change in 
Florida’s public policy toward a 
time, like today, when ease of litiga- 
tion and insulation against it can 
also remove problems from mar- 
riage, rather than making divorce 
more likely. However, Florida’s law 
has not matured as quickly as has 
its public policy on this issue over 
the last several decades. 

Those in Florida who would con- 
tract to avoid extensive litigation in 
the event of divorce are still ham- 
pered by the case of Belcher v. 
Belcher, 217 So. 2d 7 (1972). The 
court in Belcher contemplated post- 
nuptial agreements absent divorce 
and held that: 

For temporary support, suit money, and 
temporary attorneys’ fees, the state re- 
mains an interested party and cannot 
be excluded by contract during this pe- 
riod of continuance of the legal relation- 
ship of husband and wife. Contracts are 
made in legal contemplation of existing, 
applicable statutes and so it is that mar- 
riage contracts and any ante or post- 
nuptial contracts are entered into sub- 
ject to then existing law, including the 
law of this state that makes a husband 


responsible for the support of his wife 
while she is married to him.’ 


This short quote is the sole justi- 
fication for Florida’s bar on tempo- 
rary support and temporary attor- 
neys’ fees and cost waivers in 
marital agreements, and its sole 
appeal lies in the state’s interest in 
reducing the amount of public as- 
sistance required by spouses left 
without the ability to support them- 
selves. The idea that the state is an 
interested party in matters relating 
to a husband’s support of his wife, 
out of fear that she would become a 
public charge, is an offshoot of the 
antiquated notion that a woman not 
supported by a man was a woman 
unsupported. 

When Florida’s law on marital 
agreements was brought into the 
21st century in Casto v. Casto, 508 
So. 2d 330 (Fla. 1987), the Supreme 
Court nevertheless neglected to ad- 
dress Belcher’s pronouncement as to 
the nonwaiveability of temporary 
attorneys’ fees and costs and tem- 
porary support.* Thus, Belcher con- 
tinued to control even while Casto 
contradicted its spirit in holding 
“the fact that one party to the agree- 


ment apparently made a bad bar- 
gain is not a sufficient ground, by 
itself, to vacate or modify a settlement 
agreement,” and that “if an agree- 
ment that is unreasonable is freely 
entered into, it is enforceable.” 

The Casto case involved a massive 
restructuring of Florida’s law on 
marital agreements. No longer did 
it matter that an agreement was 
reasonable, as long as it was freely 
executed with a general knowledge 
of the other party’s assets. Never- 
theless, due to the Supreme Court’s 
failure to address the temporary at- 
torneys’ fees and temporary support 
issue raised in Belcher, Casto was 
only a cosmetic victory for those who 
would contract to avoid protracted 
litigation regarding otherwise valid 
nuptial agreements. 

Although Belcher primarily was 
concerned with separations uncon- 
nected to divorce, it nevertheless 
came to stand for the proposition 
that no marital agreement could 
contain an enforceable waiver of 
temporary fees, suit costs, and sup- 
port. Some of Casto’s teeth were ex- 
tracted by this preexisting excep- 
tion. While parties could contract in 
advance of or during a marriage to 
save themselves litigation costs and 
support costs incident to a later di- 
vorce, they could not do so for the 
period pending entry of a final judg- 
ment of divorce. This distinction is 
one without a difference and does 
not make sense realistically and fi- 
nancially. 


Result of Belcher Anomaly 
As a result of the Belcher excep- 
tion having somehow avoided the 
change in Florida’s public policy 
that marked it as anomalous, 
Florida still holds that a provision 
in a prenuptial agreement that 
waives temporary support and/or 
temporary attorneys’ fees and costs 
will not be enforced. Consequently, 
even when a nuptial agreement is 
valid in all other respects, both par- 
ties to a dissolution of marriage can 
expect to pay fees and costs to ar- 
gue entitlement and obligations re- 
garding pretrial fees and support. 
An award of temporary support 
and temporary attorneys’ fees and 
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costs is based on the parties’ respec- 
tive financial positions. This result 
returns the determination of the 
validity of a prenuptial agreement 
and the entry of a final judgment 
based thereon to the antiquated 
tests of whether the agreement’s 
provisions, at least as to temporary 
awards, are reasonable and fair, 
rather than, as Casto would have it, 
whether it was fairly entered into. 
This defeats the purpose of marital 
agreements almost entirely. Casto 
rejects once and for all the idea that 
a wife must be paternalistically 
coddled by the state to avoid unduly 
burdening the welfare rolls. How- 
ever, that very idea is Belcher’s mo- 
tivation to hold that temporary at- 
torneys’ fees and support waivers 
are unenforceable. 

This concept is not unique to 
Florida. New York, with a similar 
history in its treatment of marital 
agreements, has found a solution to 
the problem. 


New York Model and General 
Obligations Law §5-311 

New York long ago held that the 
state had an interest in a dissolu- 
tion action on behalf of a wife who, 
without her husband’s support, was 
in danger of depleting the public 
coffers with her need for public as- 
sistance. Rather than removing 
from that person the right to con- 
tract in the first place, New York’s 
approach was to provide for review 
of marital agreements for their 
conscionability with this risk of be- 
coming a public charge as the actual 
standard for review. After all, if it is 
a fear of public charges that drives 
our unwillingness to allow contract, 
why should we not merely review 
contracts for the danger of creation 
of new welfare recipients? 

In the case of Edmonds uv. 
Edmonds, 710 N.Y.S.2d 765, 769 
(Onondaga Cty. 2000), for example, 
the court ruled that 
[djefendant’s application for an award 
of temporary maintenance must also be 
denied. Paragraph three of the agree- 
ment provides that ‘both parties give up 
the right to temporary or permanent ali- 
mony or maintenance in the event of a 


separation or divorce.’ It is undisputed 
that the parties are separated, and de- 
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fendant does not claim that he is about 
to become a public charge. Defendant’s 
contractual waiver of his right to tem- 
porary maintenance is valid and en- 
forceable. 


Id. at 769. 

New York has codified this ap- 
proach in its General Obligations 
Law §5-311, which provides that 


a husband and wife cannot contract to 
alter or dissolve the marriage or to re- 
lieve either of his or her liability to sup- 
port the other in such a manner that he 
or she will become incapable of self-sup- 
port and therefore is likely to become a 
public charge. An agreement, heretofore 
or hereafter made between a husband 
and wife, shall not be considered a con- 
tract to alter or dissolve the marriage 
unless it contains an express provision 
requiring the dissolution of the marriage 
or provides for the procurement of 
grounds of divorce.!° 


This statute achieves the result 
intended by the Florida courts, and 
even expressly provides against con- 
tracts dissolving marriage, but with- 
out denying spouses the right to con- 
tract regarding pretrial support and 
fees. New York specifically allows 
parties to waive by contract tempo- 
rary support and temporary attor- 
neys’ fees, as long as neither party 
faces the danger of becoming a case 
for public assistance as a result. 

The New York model fits perfectly 
with Florida’s current law govern- 
ing marital agreements, as well. 
Florida law already would define a 
marital agreement arrived at 
through overreaching, coercion, 
fraud, deceit, or the like as uncon- 
scionable.'' A statute also making 
any marital contract in Florida that 
would require a party to deserve 
public assistance unconscionable 
would allow the freedom of contract 
which Casto seeks and, at the same 
time, give the protection of the 
Belcher exception to Florida’s inter- 
est in keeping public assistance 
costs to a minimum. 

Under the New York model, par- 
ties to a nuptial agreement may 
waive or set limits on support up to 
and including a final judgment of di- 
vorce, as well as attorneys’ fees and 
costs for the same time period. As a 
result, parties to a New York mari- 
tal agreement can be assured in 
advance that they will not incur sub- 
stantial litigation costs or temporary 


support costs upon filing for a divorce 
by one party seeking to contest the 
validity of the nuptial agreement. 

In the case of a New York marital 
agreement, there is no worry that 
so little support will be available 
that they will not be able to provide 
themselves with the basic level of 
support every human needs. More- 
over, New York allows modification 
of agreements and final judgments 
based on changes in circumstances 
just as Florida does. Under New 
York State’s consolidated laws, the 
court is allowed to modify child sup- 
port and spousal support as set ina 
marital agreement either in the best 
interests of the child or to prevent a 
spouse from becoming a public 
charge.’ As such, the protection in- 
herent in New York’s law against 
agreements that leave a spouse or 
child unable to be self-supporting 
continues even through a change in 
circumstances. 

New York only requires a review 
of a prenuptial agreement when it 
is alleged that temporary support 
and fee awards are insufficient to 
support a spouse. As such, only un- 
der the New York model does a 
prenuptial or postnuptial agree- 
ment provide any protection 
against excessive costs of litigation 
and offer the state the added ben- 
efit of reducing the ever-present 
glut in its courtrooms. 


Capping Florida’s Exposure 

Florida courts are already cogni- 
zant that even in the post-Casto age 
of freedom of marital contract, 
Belcher serves to wire shut the jaw 
of any nuptial agreement. For ex- 
ample, even after Casto, Florida 
courts are bound by Belcher to ap- 
ply F.S. §61.16 to determine who 
must pay attorneys’ fees up until 
and including the entry of a final 
judgment of dissolution even when 
a prenuptial agreement has waived 
such fees.'® As recently as May 29, 
2002, in Balazs v. Balazs, 817 So. 2d 
1004 (Fla. 4th DCA 2002), the 
Fourth District Court of Appeal re- 
versed the denial of fees under 
§61.16 (upon concession of the 
husband’s counsel) and remanded 
for further proceedings under 


Appelbaum v. Appelbaum, 620 So. 2d 
1290 (Fla. 4th DCA 1993). That case 
followed Belcher in refusing to enforce 
a pretrial fee provision in a nuptial 
agreement. Judge Farmer, concurring 
specially, held that, while the issue 
was not properly raised in that case: 


When the issue is properly raised, how- 
ever, I think it will be necessary to re- 
cede from that part of Appelbaum hold- 
ing that the §61.16 factors should be 
considered even when a valid nuptial 
agreement has waived such fees. If a 
party freely and voluntarily decides to 
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waive all attorney fees in a dissolution 
of marriage action, I know of no reason 
why he or she should not be held to the 
bargain made. After all, Casto does not 
shrink from holding parties to their bar- 
gains waiving property rights and ali- 
mony. The purpose of the attorney fee 
statute in ch. 61 is to enable a party to 
contest unresolved issues of property 
rights and alimony. Hence if one can 
waive rights to property and alimony, 
surely one can equally waive rights to 
attorney fees." 


Judge Farmer, in his special con- 
currence, recognized that Belcher is 
a historical anomaly still being 
given the enforcement power it had 
pre-Casto. He further implied that 
a waiver of temporary attorneys’ 
fees in a valid and freely entered 
prenuptial agreement might be up- 
held, stating that temporary attor- 
neys’ fees and costs are the same as 
any award of property and perma- 
nent support. He also suggested that 
it may be held in due course that all 
attorneys’ fees be waived in a valid 
prenuptial or postnuptial agree- 
ment, contrary to Appelbaum. 


Even Casto is Toothless 
After Discovery Has Begun 

In Crupi v. Crupi, 784 So. 2d 611 
(Fla. 5th DCA 2001), the Fifth Dis- 
trict Court of Appeal ruled that 
Casto is too stringent a standard to 
apply to any nuptial agreement en- 
tered into after litigation begins, 
given that the parties are no longer 
operating at less than arm’s reach 
in contracting, but have the benefit 
of court-ordered discovery to make 
sure that full disclosure is given. 
The Supreme Court of Florida 
agreed with this conclusion in 
Macar v. Macar, 803 So. 2d 707 (Fla. 
2001), holding that where a wife had 
entered into a marital settlement 
agreement which was incorporated 
into a final judgment and after en- 
gaging in extensive discovery, she 
was not entitled to use the Casto 
provisions to try to set that agree- 
ment aside.'® 

And so, the trend in responding 
to this anomaly in the law of Florida 
is to do away with all possible re- 
view of marital agreements. We are 
on the verge of removing what little 
protection Casto and Belcher offer 
that is necessary, and allowing any 


marital agreement to continue un- 
checked to organize final settlement 
of a dissolution. This is overcompen- 
sation. Instead of doing away with 
review of marital agreements, we 
should change the standard of re- 
view to one of conscionability and 
set that standard in statutory form 
to coincide with self-supportability. 

These problems could be solved, 
however, without this baby and the 
bathwater approach if the Florida 
Legislature would follow New 
York’s lead and enact a statute dis- 
allowing any marital agreement so 
unconscionable as to allow one 
party to be in danger of becoming a 
public charge. This provision would 
therefore allow any waiver of sup- 
port not approaching that level of 
unfairness. 

However, if no such statute is en- 
acted and Florida courts continue to 
limit Casto in response to its fail- 
ure to address Belcher, the marital 
contract no longer will be governed 
by any portion of Florida law and 
will serve as a complete block to re- 
view of even an agreement that was 
not fairly and legitimately executed. 
The best example of this is 
Fernandez v. Fernandez, 710 So. 2d 
223 (Fla. 2d DCA 1998), 11 years 
after Casto, in which the Second 
District Court of Appeal held that 
regardless of any agreement to the 
contrary, the spouse with the greater 
ability to pay support was always 
required to do so, until the entry of 
a final judgment."’ 

The public policy of Florida is to 
encourage freedom of contract. The 
public policy of Florida is also to 
encourage a swift and speedy reso- 
lution to all litigation, and to encour- 
age agreements between the parties 
to any suit to assist in that end. 
There can be no argument for a re- 
striction of the right to contract that 
results in excessive litigation with- 
out purpose, and a statute of this 
type must be enacted. 


Filling the Cavity 

in the Right to Contract 
Because Casto failed to address 

Belcher’s exception, which was 

grounded in an antiquated, pater- 

nalistic approach to protect women, 
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when Casto attempted to allow the 
freedom of contract to extend to 
marital contracts it excluded the 
litigation period during which the 
contract would be reviewed. 

Since Casto, marital agreements 
in Florida have been unable to re- 
solve issues of temporary support 
and awards of temporary attorneys’ 
fees and costs. As such, parties to a 
marital agreement in Florida can 
never be insulated against exposure 
for temporary support, fees, and 
costs. 

Other than a mistaken belief in 
the weakness of a woman as a 
party to a marriage for this di- 
chotomy in the law, there exists no 
current justification for this un- 
equal treatment of waivers of sup- 
port, attorneys’ fees, and costs on 
a temporary basis. Florida courts 
repeatedly have found that justi- 
fication lacking and have evi- 
denced their intent to fix the prob- 
lem by’ reducing Casto’s 
applicability and drilling away at 
the anomalous moments in the 
case law that predate but somehow 
survive Casto, most notably 
Belcher. 

Were our legislature to follow 
New York’s lead in attempting to 
resurrect a fair process of contract 
from a history of condescension to 
the woman as spouse and maker 
of contract, and institute a law 
whereby no marital agreement 
could subject the other spouse to a 
danger of the need for public as- 
sistance, the matter would be all 
but settled, and for the better. 

In a system where any right or 
obligation pursuant to a marriage 
and dissolution could be con- 
tracted for or waived up until the 
point where one party became eli- 
gible for public assistance, both the 
long-standing public policy to 
avoid an increase in the number 
of such parties and the current 
public policy to allow freedom of 
contract for parties to a marriage 
and dissolution could be satisfied. 
No other method allows the satis- 
faction of both. 

For 22 years New York has oper- 
ated under this system, and the sys- 
tem has worked efficiently and prop- 
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erly both to reduce the number of 
divorce cases requiring review and, 
at the same time, allow freedom of 
contract for marriage partners in 
that state. Florida’s legislature 
should take note of the coming 
changes in this area of the law and 
seek to prevent harm to our state’s 
citizens by codifying this simple 
principle and the public policies it 
supports. 

Florida’s enactment of such a 
statute is the proper response to 
the need to enforce the Casto deci- 
sion. Only then could marriage 
partners in Florida freely be al- 
lowed to contemplate thoroughly 
all facets of their relationship, 
even its end. Only when future 
partners are ensured that they 
have the freedom as citizens to 
make their own mistakes as they 
would make them, without the 
state acting to protect us from our- 
selves, will we truly have the free- 
dom of contract which is guaran- 
teed us, and the ability to write a 
nuptial agreement safe against 
attack because voluntarily and 
fairly executed waivers of support 
are deemed to be outside what a 
spouse may contract for. U 


1 In Casto v. Casto, 508 So. 2d 330, 333 
(Fla. 1987), Justice Overton made no 
distinction between prenuptial agree- 
ments and postnuptial agreements ex- 
ecuted before the filing of a divorce ac- 
tion. This was consistent with the court’s 
earlier decision in Belcher v. Belcher, 217 
So. 2d 7 (Fla. 1972), to apply the require- 
ments of Del Vecchio v. Del Vecchio, 143 
So. 2d 17 (Fla. 1962), to postnuptial 
agreements. 

2 In Pierce v. Isaac, 134 Fla. 666, 672 
(1938), the Florida Supreme Court held 
that courts may only interpret contracts, 
and not rewrite them. 

3 In Del Vecchio, 143 So. 2d 17, the Su- 
preme Court set Florida’s standard for 
review of a nuptial agreement, which 


Christopher Chopin is a partner 
in the firm of Chopin, Chopin & Chopin, 
West Palm Beach. He received a B.A. 
from Emory University in 1998 and a 
J.D. from the University of Miami Law 
School in 2001. 


included a presumption of concealment 
upon the showing of a less than reason- 
able contract, at which point the spouse 
defending the agreement bore the bur- 
den of proving the contract’s validity. 

“Id. at:20; 21. 

5 Id. at 20, 21 (emphasis added). 

6 Posner v. Posner, 233 So. 2d 381 
(Fla. 1970), was the first Florida case 
to begin to eradicate the idea that nup- 
tial agreements focused on the possi- 
bility of divorce were not void per se. 

7 Belcher, 217 So. 2d at 8. 

8 Casto v. Casto, 508 So. 2d 330 (Fla. 
1987), is to this day the benchmark case 
on the validity of nuptial agreements 
under Florida law. 

® Td. at 334. 

10 N.Y. Gen Ostic. §5-311 (McKinney, 
WESTLAW through 2002 legislation) 

4 Casto, 508 So. 2d at 333. 

2 N.Y. Law pt. 6, §§461, 462, 463; see 
also Matter of Pringle v. Pringle, 283 
A.D.2d 966, 967; Merl v. Merl, 67 N.Y.2d 
359, 360. 

13 Fla. Strat. §61.16 is a discretionary 
fee award statute which allows the trial 
judge to award from time to time fees to 
the party with the least ability to pay 
them to be paid by the party with the 
greater ability to do so. 

4 Balazs v. Balazs, 817 So. 2d 1004 (Fla. 
4th D.C.A. 2002). The case of Appelbaum 
v. Appelbaum, 620 So. 2d 1290 (Fla. 4th 
D.C.A. 1993), involved a valid prenup- 
tial agreement which was held to be con- 


trolling except that a waiver of attor- 
neys’ fees and costs was deleted and in- 
stead fees were determined under the 
Florida Statutes. 

© In Crupi v. Crupi, 784 So. 2d 611 (Fla. 
5th D.C.A. 2001), the Fifth District Court 
of Appeal held that in cases where a 
nuptial agreement was entered into af- 
ter the filing of a divorce action, the par- 
ties could be treated as contracting at 
arm’s length, and not as in a relation- 
ship of mutual trust and confidence, 
given their entitlement to the use of the 
discovery process. In other words, no 
claim could be raised with such an 
agreement that a full and fair disclosure 
was not made. In Petracca v. Petracca, 
706 So. 2d 904 (Fla. 4th D.C.A. 1998), 
the Fourth District Court of Appeal held 
that unless a party to a nuptial agree- 
ment can show either fraud, coercion, 
misrepresentation, or duress, or can 
show a reasonable lack of sufficient 
knowledge of the parties’ financial re- 
sources, there could be no judicial in- 
quiry into the agreement’s fairness. 

16 Macar v. Macar, 803 So. 2d 707 (Fla. 
2001), held that there could be no argu- 
ment made as to less than sufficient dis- 
covery when a spouse has not only com- 
menced litigation but engaged in 
extensive discovery. 

17 Fernandez v. Fernandez, 710 So. 2d 223 
(Fla. 2d D.C.A. 1998), held that any waiver 
of support which took effect prior to the 
entry of a final judgment was invalid. 
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Annual Reports 


Committees of The Florida Bar 


The following reports were inadvertently omitted from last month’s annual reports issue. 


Federal Court 
Practice 

During the 2002-03 year, the 

Federal Court Practice Com- 

= mittee concentrated its efforts 

Ee on two major projects: updat- 

ing and expanding the Florida 

Federal Court Practice Manual 

and planning an ambitious 

Federal Judicial Roundtable 

Program scheduled to be held 

at The Florida Bar annual 
meeting in June. 

The Florida Federal Court 
Practice Manual, an ongoing 

me project of the committee since 
about 1995, has grown steadily 
in size and scope and now con- 
tains completed judicial sur- 
me veys from more than 75 federal 
@ judges serving the state of 
Florida, including U.S. district 
judges and U.S. magistrate 
judges, in the Middle, Southern 
and Northern districts of 
=) Florida as well as judges serv- 
@ ingon the US. Court of Appeals 
for the 11th Circuit. The judi- 
cial surveys contain a wealth 
of information including the 
practices and procedures of the 
individual federal judges, sug- 
gestions by the judiciary to en- 
hance the skills and perfor- 
= mance level of practitioners in 
federal court, biographies of 
some of the judges, and model 
case management and sched- 
uling orders. A couple of the cir- 
cuit judges, in responding to 
the surveys, have also fur- 
nished articles they have writ- 
ten on the subject of appellate 
practice. 

The Florida Federal Court 
Practice Manual is published 
once a year in book form and 
is also maintained electroni- 
cally on the committee’s Web 
site, accessible through The 
Florida Bar’s online home 
page, www.flabar.org, by link- 


ing to “Organization” then “Stand- 
ing Committees.” 

The Florida Federal Court Prac- 
tice Manual would not be possible 
without the cooperation of the fed- 
eral judges serving the state of 
Florida and the committee acknow]l- 
edges and thanks the federal judges 
for their contributions to this signifi- 
cant project. 

The committee is also extremely 
grateful to the federal judges for 
their participation in the upcoming 
Federal Judicial Roundtable Pro- 
gram. In that regard, 16 federal 
judges—including circuit judges, 
district judges, and magistrate 
judges—have already committed 
themselves to serve as panelists in 
the program, scheduled to be held 
on June 26, 2003, from 2:30 p.m. to 
5:30 p.m., at the Orlando World Cen- 
ter Marriott. The federal judges who 
will be participating in the 
roundtable discussions include 
Judges Gerald Bard Tjoflat and 
Charles R. Wilson from the U.S. 
Court of Appeals for the 11th Cir- 
cuit; Chief Judge Patricia C. Fawsett 
and Judges Harvey E. Schlesinger, 
Henry Lee Adams, Jr., James S. 
Moody, Jr., John Antoon II, Gregory 
A. Presnell, Timothy J. Corrigan, 
William J. Castagna, William 
Terrell Hodges, Elizabeth A. Jenkins 
and Mary S. Scriven from the 
Middle District of Florida; Judge 
Paul C. Huck from the Southern 
District of Florida; and judges 
Stephan P. Mickle and William C. 
Sherrill, Jr., from the Northern Dis- 
trict of Florida. 

The theme of this year’s Federal 
Judicial Roundtable Program is 
Successful Advocacy in Civil, Crimi- 
nal and Appellate Practice in Fed- 
eral Court and is designed to appeal 
to all federal practitioners. The for- 
mat for the program will consist of 
three parts including a presentation 
by Chief Judge Patricia C. Fawsett 
and Judge David A. Baker concern- 
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ing the new automated case man- 
agement and electronic docketing 
system for the U.S. District Court 
for the Middle District of Florida, a 
series of small group roundtable dis- 
cussions among the judges and 
practitioners, and a panel discus- 
sion among the judges moderated 
by a quartet of civil and criminal 
specialists including Darryl 
Bloodworth, Chandler Muller, 
Roland Fletcher Peacock, and Paul 
Perez. Practitioners attending the 
program will be awarded 3.0 CLE 
credits by The Florida Bar and will 
also receive the 2003 edition of the 
Florida Federal Court Practice 
Manual. 

The concept and format of the Fed- 
eral Judicial Roundtable Program 
was originated by Chief Judge 
Patricia C. Fawsett when she served 
as the chair of the Federal Court 
Practice Committee during the 
1995-96 year. The committee is ex- 
tremely grateful to Chief Judge 
Fawsett for having initiated this 
dynamic program and for providing 
the committee with invaluable guid- 
ance and assistance in the planning 
of this year’s Federal Judicial 
Roundtable Program. 

Finally, the committee would also 
like to acknowledge and thank 
judges Mary S. Scriven and 
Adalberto Jordan for serving as 
guest speakers at the committee’s 
meetings in September 2002 and 
January 2003, respectively. 

The 2002-03 year has been ex- 
tremely successful and rewarding. 
It has been an honor and a privi- 
lege to serve as the chair of this ex- 
citing committee and I am grateful 
to the judiciary, the members of the 
Federal Court Practice Committee, 
and the dedicated staff of The 
Florida Bar, who have contributed 
to making this year such a produc- 
tive and enjoyable one for the com- 
mittee. 

JERRY M. Gewirtz, Chair 
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LOMAS 

In addition to satisfying its stated 
functions, the Law Office Manage- 
ment Assistance Service (LOMAS) 
Advisory Committee is charged with 
oversight responsibility for the ser- 
vice. One of the committee’s primary 
responsibilities is to review the 
LOMAS mission statement and as- 
sess the level of achievement of the 
stated goals. All committee mem- 
bers agreed that the functioning of 
the service accurately reflects the 
mission and goals of the service. 
This year the committee voted, due 
to the maturity of the LOMAS pro- 
gram, to reduce the number of com- 
mittee meetings held during the 
year. Hereafter, the committee will 
only meet at the Bar’s Annual Meet- 
ing to review the year’s activities 
and realign goals, if necessary. We 
also happily report that this has 
been another record-breaking year 
for requests for the services of 
LOMAS. 

Over the past year, the Law Of- 
fice Management Assistance Service 
has been involved in a broad range 
of activities reflecting the diversity 
of services provided. LOMAS staff 
continues to translate the unique 
needs of individual practitioners 
into action with programs, products, 
and services promoting better prac- 
tice management for the benefit of 
Bar members regardless of indi- 
vidual members background, expe- 
rience, or size of firm. 

The most exciting development 
this year was the selection of 
LOMAS to receive meritorious rec- 
ognition by the ABA Standing Com- 
mittee on the Delivery of Legal Ser- 
vices for the Louis M. Brown Award. 
LOMAS was recognized for demon- 
strating the highest dedication to 
the creation, development, and 
implementation of methods and 
means of innovative delivery of le- 
gal services and for serving as a 
source of technical assistance to 
other similar state bar programs. 
The entire committee welcomes the 
recognition of the LOMAS program 
by the ABA, and congratulates 
LOMAS director J. R. Phelps on the 
award. 

In addition to his normal Florida 


Bar responsibilities, Phelps was 
chosen to serve as liaison to the 
American Bar Association’s Joint 
Committee on Lawyer Regulation 
representing the ABA Law Practice 
Management Section. The joint 
committee is comprised of members 
from the ABA and outside entities 
who have expertise in all aspects 
of the regulation of the legal pro- 
fession, such as rules of profes- 
sional conduct, multijurisdictional 
practice, expanded disciplinary en- 
forcement mechanisms, client pro- 
tection, bar activities, dispute reso- 
lution, professional liability, 
professionalism, competence, and 
impairment. The experience gained 
from serving on this prestigious 
ABA committee will ultimately 
benefit all lawyers served by 
LOMAS. 

LOMAS continued this year its 
involvement with the YLD 
Division’s Practicing with Profes- 
sionalism program, serving as “prac- 
tical session” speakers. The LOMAS 
presentations on Marketing and 
Client Relations, What They Didn’t 
Teach You in Law School, Business 
Processes and Procedures, and Trust 
Accounting Compliance reinforce 
the importance of the performance 
competency component of profes- 
sionalism to all newly admitted Bar 
members. 

The committee is also happy to 
report the increased awareness of 
the LOMAS program brought about 
by the many articles, materials and 
speeches produced by the LOMAS 
staff this year. 

WALTER S. CRUMBLEY, Chair 


Workers’ Compensation Rules 

The scope and function of the 
Workers’ Compensation Rules Com- 
mittee is to implement the mandate 
of Rule 2.130, Florida Rules of Ju- 
dicial Administration, concerning 
the proposal of new rules of proce- 
dure and changes to existing rules 
of workers’ compensation practice 
and procedure. The committee may 
originate proposed new rules and is 
charged with the duty of regular 
review and reevaluation of the rules 
to advance orderly and inexpensive 
procedures in the administration of 


justice. The committee is composed 
of attorneys and judges of compen- 
sation claims with extensive expe- 
rience and training in the area of 
workers’ compensation litigation. 
On September 19, 2002, the Su- 
preme Court of Florida adopted the 
committee’s proposed rule amend- 
ments. Amendments to the Florida 
Rules of Workers’ Compensation Pro- 
cedure, 829 So. 2d 791 (Fla. 2002). 
The amendments changed many of 
the Florida Rules of Workers’ Com- 
pensation Procedure and added a 
number of new rules and forms. The 
court amended the rules and 
adopted new rules and forms to re- 
flect statutory changes to FS. Ch. 
440, governing workers’ compensa- 
tion, that were made during the 
2001 legislative session. See Ch. 
2001-91, §7-29, Ch. 2001-158, §§ 48- 
49, Laws of Fla. The amendments 
became effective January 1, 2003. 
In the interim, during the 2002 
legislative session, F.S. §440.45 was 
amended purporting to empower the 
Division of Administrative Hearings 
(DOAH) to promulgate rules of 
workers’ compensation procedure. 
See Ch. 2002, §46, Laws of Fla. This 
amendment conflicts with FS. 
§440.29(3), which provides that the 
practice and procedure before the 
judges of compensation claims shall 
be governed by rules adopted by the 
Supreme Court. DOAH promul- 
gated rules of workers’ compensa- 
tion procedure also conflict with FS. 
§440.021, which states that workers’ 
compensation adjudications are ex- 
empt from Ch. 120, and no judge of 
compensation claims shall be con- 
sidered an agency or a part thereof. 
On August 16, 2002, DOAH pub- 
lished a notice of proposed rule de- 
velopment and subsequently pub- 
lished a draft of proposed rules of 
workers’ compensation adjudica- 
tions. DOAH held three rule devel- 
opment workshops at different lo- 
cations in Florida. Many committee 
members and I attended the differ- 
ent workshops and testified concern- 
ing the DOAH proposed rules. I 
greatly appreciate the hard work 
and dedication of those committee 
members. In addition, representa- 
tives of the Workers’ Compensation 
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Section, Florida Workers’ Advo- 
cates, and other interested mem- 
bers of the Bar made insightful 
presentations at each workshop. 
Nancy Cavey, a former committee 
member and chair and current 
chair-elect of the Workers’ Com- 
pensation Section, deserves special 


recognition for her exceptional ef- 
forts and dedication. On January 3, 
2003, DOAH published a final draft 
of proposed rules of workers’ com- 
pensation adjudications. A final 
workshop was held on January 14, 
2003, in Tallahassee. DOAH pro- 
mulgated rules of workers’ compen- 


Letters continued from page 4 


violate the constitution. Indeed, very 
few property owners may be aware 
of the tax breaks that benefit cer- 
tain properties but do not “directly” 
impact their own. 

If the court adopts Ms. Weber’s po- 
sition, therefore, the net effect would 
be to virtually shield such unconsti- 
tutional tax breaks from judicial 
scrutiny. Property appraisers would 
be forced to grant special tax breaks 
that they know violate the very con- 
stitution that they have sworn as 
constitutional officers to uphold. 
This result may benefit powerful 
interest groups, but it harms the 
remaining taxpayers who are left 
shouldering the taxes that have been 
illegally shifted to them. 

Tuomas W. LoGuE 
Coral Gables 


Author Responds 

Mr. Logue implies that the sub- 
stantive statute at issue in Fuchs 
is an unconstitutional “tax break.” 
Such a presumption of unconstitu- 
tionality demonstrates my point— 
those who believe they are entitled 
to ignore laws because they have 
deemed them unconstitutional 
have donned the robes of the judi- 
ciary. The law at issue in Fuchs has 
been on the books in similar form 
since 1961, and an earlier version 
was upheld by the Florida Su- 
preme Court in the Culbertson 
case cited by Mr. Logue. 

He also implies that the law at 


issue in Fuchs was designed to 
“benefit powerful special inter- 
ests.” This law temporarily delays 
imposition of property tax on in- 
complete real property, including 
partially constructed homes which 
cannot qualify for the homestead 
exemption because they are not 
yet suitable for occupancy, and in- 
complete business property that 
cannot earn income because the 
partially constructed property is 
not functional. 

Mr. Logue recites cases in 
which Florida courts have ruled 
on the legality of statutes in ac- 
tions defended by property ap- 
praisers, and suggests that these 
indicate that property appraisers 
have standing to challenge tax 
laws. However, none of those 
cases held that standing was 
proper; the issue was never dis- 
cussed in those cases. But it was 
raised and addressed in Atlantic 
Coast Line. 

Finally, he suggests that prop- 
erty appraisers are uniquely 
suited to challenge a tax statute. 
Property appraisers have no more 
basis for ignoring and then chal- 
lenging the constitutionality of tax 
laws than sheriffs have for ignor- 
ing and challenging criminal laws, 
or supervisors of elections have for 
ignoring and challenging elections 
laws, or the governor has for ig- 
noring and challenging any law 
with which he disagrees. 

WEBER 
Tallahassee 


The Florida Bar Journal welcomes letters to the editor. Letters 
should be no longer than 350 words, and may be edited. Letters 
should be directed to “Letters to the Editor,” The Florida Bar Journal, 
651 E. Jefferson St., Tallahassee, Florida 32399-2300. 


56 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2003 


sation procedure on February 3 
with an effective date of February 
23, 2003. The DOAH rules differ 
from the Supreme Court approved 
Florida Rules of Workers’ Compen- 
sation Procedure and represent a 
drastic departure in the practice 
before judges of compensation 
claims. Statutory and constitu- 
tional questions remain concerning 
DOAH’s authority to promulgate 
rules affecting workers’ compensa- 
tion procedure. 

In October 2002 the Workers’ 
Compensation Section of The 
Florida Bar filed a “suggestion for 
writ of prohibition” with the Su- 
preme Court of Florida. The court 
treated the petition as a petition 
for writ of mandamus and on 
January 9, 2003, dismissed the 
petition without prejudice. Addi- 
tional legal challenges to DOAH’s 
authority to promulgate workers’ 
compensation rules of procedure 
remain viable and are antici- 
pated. Until this issue is resolved 
by the courts or the legislature, a 
quandary exists whether to follow 
the DOAH rules or Supreme Court 
rules. 

The committee continues to oper- 
ate under the mandate of Fla. R. Jud. 
Admin. 2.130. As a result of the 2002 
legislative changes to the workers’ 
compensation law, rule changes are 
again required. On January 16, 2003, 
the committee met and decided that 
an emergency rule amendment pro- 
posal was not necessary. The commit- 
tee is, however, in the process of 
drafting rule amendments for sub- 
mission during its next biannual re- 
porting cycle in 2004. 

I am grateful to the dedicated 
committee members who donated 
their valuable time to serve the in- 
terests of all parties, attorneys, and 
judges involved with the workers’ 
compensation system. Specifically, I 
thank vice chairs Frederic Schott 
and Allison Hauser for their tireless 
efforts. Pam Arthur, the committee’s 
Bar liaison, deserves special recog- 
nition for her knowledge, insight, 
availability, and dedication. It is an 
honor and pleasure to have served 
as committee chair. 

JEFFREY I. JAcoss, Chair 


bout 25 years ago, the 
Internal Revenue Ser- 
vice sought to determine 
the identities of account- 
holders at a particular “offshore” 
bank. An elaborate undercover 
“sting” was effected, with success- 
ful results. However, little in the 
way of compliance enforcement or 
deterrence ever came of the clever 
undercover action.'! The IRS re- 
cently revived its focus on offshore 
noncompliance, when, starting in 
2000, it filed “John Doe” summons 
requests (including in the Southern 
District of Florida). See I.R.C. 
§7609(f). In those actions, the IRS 
sought to uncover the identities of 
U.S. taxpayers who owned or con- 
trolled funds offshore and were co- 
vertly accessing them by use of credit 
or debit cards.” Thereafter, it sum- 
monsed credit card issuers and retail 
merchants and other businesses. 
Once an accountholder’s identity 
is obtained, inquiry into the 
person’s affairs is undertaken by 
IRS civil (audit) or criminal (inves- 
tigation) enforcement activity. 
Records of offshore accounts and 
related activity will be sought di- 
rectly from the accountholder, by 
summons (subpoena in the case of 
a grand jury investigation) for 
records subject to his or her control, 
whether or not possessed,* or by 
service upon the taxpayer of a court 
order compelling the taxpayer to 
execute a hypothetically phrased 
document directing then unknown 
third parties to produce records of 
any account(s) over which the tax- 
payer has signature or other author- 
ity.‘ These compulsion techniques can 
be used expediently, as they do not 
require resort to complicated 
intersovereign activity, such as a tax 


IRS-Revived Scrutiny of Foreign Accounts: 
Amnesty Offered But Uncertainty and Perils Remain 


by Steven M. Harris 


To obtain the amnesty, 
certain disclosures and 
strict compliance with a 
very specific procedure 
is required, beyond just 
filing correct amended 
or delinquent income 
tax returns. 


or other international treaty.° 

In January 2003, the IRS an- 
nounced an amnesty program for 
taxpayers who had engaged in off- 
shore activity and had not fully 
complied with the tax laws and/or 
Bank Secrecy Act (BSA). Taxpayers 
who previously failed to report for- 
eign account income, and/or to file 
foreign account forms or IRS infor- 
mation returns can participate. The 
program goes well beyond the ex- 
isting IRS “voluntary disclosure” 
framework, which was updated 
shortly before the amnesty was an- 
nounced.* The marked distinction of 
the 2003 amnesty is that it targets 
a precise class of violator, negates 
exposure to certain civil tax penal- 
ties, and can provide immunity 
from criminal tax prosecution. In 
addition, it also provides safe har- 
bor against the foreign account re- 
porting penalty, something no IRS 
voluntary disclosure practice ever 
addressed. However, to obtain the 
amnesty, certain disclosures, and 


strict compliance with a very spe- 
cific procedure is required, beyond 
just filing correct amended or de- 
linquent income tax returns. 


Use of Foreign 
Accounts by U.S. Taxpayers 
Tax avoidance and related plan- 
ning are legitimate endeavors, 
whether or not offshore accounts or 
financial arrangements are uti- 
lized. Public and privately held 
businesses have long sought tax 
“haven” by using subsidiary corpo- 
rations or segmenting business ac- 
tivity in foreign jurisdictions. Vari- 
ous tax law provisions have from 
time to time provided incentive for 
and distinct benefits to such ar- 
rangements. Individuals have also 
resorted to using foreign jurisdic- 
tions to park assets or funds, or to 
make investments using offshore 
entities or trusts. Such arrange- 
ments have been touted as effect- 
ing protection from creditors or of- 
fering favorable probate or estate 
planning strategies. In many in- 
stances, however, tax benefits are 
not only fictional, the schemes are 
often nothing more than promo- 
tions of blatant misconstruction of 
law and therefore a component part 
of unmistakable tax law violation.’ 
Common offshore violators in- 
clude U.S. taxpayers (citizens or 
aliens who have become U.S. tax- 
payers by virtue of physical pres- 
ence or the possession of permanent 
resident immigration status) who 
have or place funds offshore because 
the funds are income which has not 
been reported to the IRS or other 
jurisdiction(s) and taxed, or because 
the funds derive from an illegal un- 
dertaking. Offshore placement is 
thought to provide secrecy in keep- 
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ing the source, ownership, and dispo- 
sition of the funds anonymous under 
the law of the foreign jurisdiction. 


Foreign Account Reporting 

Despite the propensity for unscru- 
pulous use, owning or having au- 
thority over a financial account in a 
foreign jurisdiction is not illegal per 
se. However, federal law mandates 
disclosure if one is “maintaining a 
relationship” with a “foreign finan- 
cial agency.” See 31 U.S.C. §5314. 
The disclosure requirements are 
most often triggered by a bank or 
securities account which is held on 
deposit at an institution located in 
a foreign jurisdiction. Both owner- 
ship and nominal interests are re- 
portable, not just typical bank ac- 
counts.* The principai disclosure 
requirement is met by the filing of 
the stand alone annual report, Form 
TDF 90-22.1, “Report of Foreign 
Bank and Financial Accounts” re- 
ferred to as an “FBAR.” The thresh- 
old reporting requirement is account 
or accounts that exceed $10,000, at 
any time during the prior year. The 
form must be filed each year by June 
30. Regulatory jurisdiction over the 
FBAR is with the Department of 
Treasury’s Financial Crimes En- 
forcement Network (FinCEN) under 
31 C.F.R. §103.24. 

The FBAR instructions dictate 
the particulars of how compliance 
with the statute is achieved. The 
current version (revision of July 
2000) requires detailed account in- 
formation for each foreign account (up 
to 25) in which a US. citizen, resident, 
or domestic corporation, partnership, 
estate, or trust has either a “finan- 
cial interest” or “signature or other 
authority over.” The term “financial 
interest” includes record ownership 
and any holder of legal title (e.g., as 
nominee, agent, or attorney). 

A person is considered to have a 
reportable interest in the foreign 
account of a more than 50 percent 
owned partnership or corporation, a 
trust from which the person receives 
more than 50 percent of such 
person’s income, or when a person 
has more than a 50-percent present 
interest as beneficiary of a trust.° 

“Signature authority” includes 


the power to control disposition of 
an account alone, or in conjunction 
with the power of one or more other 
persons. “Other authority” includes 
power of disposition that can be ex- 
ercised orally or by other communi- 
cation. Each owner of a joint account 
has an independent reporting obli- 
gation. The term “account” includes 
savings and securities accounts, 
commingled funds, checking, time, 
or demand deposit, or other ac- 
counts maintained with a person 
engaged in the “business of a finan- 
cial institution.” 

An account is considered foreign 
if it is held in a country other than 
the U.S., Guam, Puerto Rico, or the 
Virgin Islands. An account held by 
a US. affiliate bank or institution 
is reportable, but an account main- 
tained at a domestic branch, agency, 
or office of a foreign institution is 
not. In addition to the FBAR filing 
requirement, individuals having a 
reportable account are required to 
file Schedule B with their individual 
income tax return (Form 1040), and 
must answer (by check mark) two 
questions. The questions pertain to 
foreign financial accounts and trust 
activity as beneficiary or grantor.'° 


Civil Penalties 

Under the BSA, the failure to re- 
port a foreign account, or to report 
all of the information required on 
an FBAR, can be punished by mon- 
etary penalty. The penalty amount 
is the greater of $25,000 or the bal- 
ance in the account, up to a maxi- 
mum of $100,000. See 31 U.S.C. 
§5321(a)(5)(B)(ii). There is a six- 
year statute of limitations to assess 
the FBAR penalty, and once as- 
sessed, a limitation period of two 
years to bring an action to recover 
an unpaid penalty. See 31 U.S.C. 
§5321(b)(1) and (2). The civil pen- 
alty can be imposed despite a crimi- 
nal conviction and imposition of a 
criminal penalty related to the same 
account activity. See 31 U.S.C. 
§5321(d). Civil enforcement activity 
against individuals for FBAR viola- 
tions has historically been quite rare. 
It should be expected that penalty 
cases will increase dramatically once 
the offshore amnesty expires, as 
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FBAR enforcement jurisdiction was 
recently delegated by FinCEN to the 
IRS. See IR 2003-48 (Apr. 10, 2003). 

Civil tax penalties can also be 
imposed in relation to undisclosed 
foreign account activity. The failure 
to report income is often automati- 
cally subjected to a 20 percent pen- 
alty under I.R.C. §6662. Large, re- 
peated omissions of income, omitted 
income accompanied by overt acts 
of evasion, false denial of having a 
foreign account and failing to file 
FBARs, flagrant claiming of false 
deductions, or books and records or 
audit misconduct, often results in 
the IRS asserting the 75 percent 
civil fraud penalty under I.R.C. 
§6663.'' Tax penalties are owed in 
addition to whatever tax is under- 
paid, and they bear interest as if 
part of the tax deficiency. Either civil 
tax penalty can be imposed despite 
criminal prosecution and conviction, 
payment of restitution, or forfeiture 
of amounts included in income.” 

The use of offshore accounts or 
financial arrangements can trigger 
specialized (and complicated) infor- 
mation reporting requirements for 
individuals and entities. In addition 
to tax and FBAR civil penalties, 
there are large civil penalties appli- 
cable to the failure to file those IRS 
information returns. 


Criminal Penalties 

Tax and nontax prosecutions fo- 
cusing specifically on an undisclosed 
foreign account have also been rela- 
tively uncommon. It should be ex- 
pected that they too will increase 
dramatically after expiration of the 
offshore amnesty. Failing to report 
income earned on offshore funds is 
the most obvious tax offense aris- 
ing from having an undisclosed in- 
terest in a foreign account. That vio- 
lation can be punished as tax 
evasion, I.R.C. §7201, or the filing 
of a false return, I.R.C. §7206(1). The 
other most likely offense, which can 
be charged in addition to or in lieu 
of the foregoing offenses, arises from 
filing a Form 1040 Schedule B that 
fails to answer, or falsely answers, one 
or both of the questions about foreign 
financial accounts and arrangements. 
When done willfully, such misconduct 
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constitutes the filing of a false tax 
return. This is true whether or not the 
false denial has any current tax con- 
sequences,’ and even if the taxpayer 
filed the stand alone FBAR revealing 
the foreign account." 

Willful violations of the FBAR fil- 
ing requirements can be prosecuted 
whether or not there is tax malfea- 
sance involved. The failure to file an 
FBAR is a felony.’* Filing a FBAR con- 
taining a false statement is also a 
felony as a false statement made in 
an agency matter. See 18 U.S.C. §1001. 

The statute of limitations for 
prosecution of tax offenses is almost 
always six years from the comple- 
tion of the offense. See I.R.C. §6531. 
The statute of limitations for BSA 
criminal violations is five years. See 
18 U.S.C. §3282. 

Tax and FBAR offenses are not 
mere technical or regulatory viola- 
tions. Offenders, like all federal 
criminals, are subject to sentences 
imposed under the sentencing 
guidelines.’ Sentences including 
time of imprisonment are imposed 
in almost all cases prosecuted as a 
result of an IRS criminal investiga- 
tion. A sentence of probation or some 
alternative to incarceration, without 
actual incarceration, is rare, and it is 
becoming increasingly extraordinary. 


IRS Offshore “Amnesty” 

On January 14, 2003, the IRS an- 
nounced an initiative, IR-2003-5, 
designated the Offshore Voluntary 
Compliance Initiative (OVCI), to 
allow taxpayers to avoid criminal 
prosecution, the civil tax fraud pen- 
alty, and certain information return 
penalties” if a specific process for 
correcting past misconduct is fol- 
lowed. The IRS simultaneously is- 
sued a detailed document, Rev. Proc. 
2003-11, setting out the procedure 
by which taxpayers can determine 
if they are qualified to participate 
in the OVCI, explaining how to en- 
roll, and detailing the steps to fol- 
low to perfect an accepted applica- 
tion.'* About the same time, FinCEN 
issued a press release on its Web site 
conveying a waiver of BSA civil 
money penalties for violators who 
participate in the IRS OVCI.'° The 
deadline to make application to par- 


ticipate in the OVCI expired April 
15, 2003. Those who applied are now 
in the process of perfecting their 
enrollment by filing amended and/ 
or delinquent income tax returns, 
FBARs, and information returns. 
It is important to note that al- 
though the OVCI was designed to 
address those taxpayers who par- 
ticipated in offshore trust or other 
promotions employing credit or 
debit cards, it is not so limited. Any 
taxpayer who has unfiled FBARs or 
related information returns, or un- 
reported foreign income, may par- 
ticipate, even where no offshore 
trust, promotion, or credit or debit 
card was involved. See IRS FAQ 
(March 17, 2003). It is also clear a 
taxpayer is eligible to participate in 
the OVCI no matter how 
longstanding or complex the off- 
shore malfeasance or nonfeasance. 


Enrolling and Perfecting 

Amnesty Participation 
According to §3 of Rev. Proc. 2003- 

11, to participate in the OVCI, a tax- 


payer (directly, or through an autho- 
rized representative) must formally 
notify the IRS of the intention to par- 
ticipate and provide identifying infor- 
mation and information about how 
the taxpayer came to be involved in 
offshore arrangements or foreign 
credit or payment cards. To be eligible 
to participate in the OVCI, §4 requires 
that a taxpayer must not: 

1) Currently be under civil exami- 
nation or criminal investigation; 

2) Already be known to the IRS to 
be noncompliant; 

3) Have promoted or solicited oth- 
ers to participate in offshore non- 
compliance; and 

4) Have income from illegal activ- 
ity or have participated in any ille- 
gal activity in connection with the 
offshore arrangements. 

If a taxpayer who has applied ap- 
pears qualified to participate, the 
IRS will notify the taxpayer of “pre- 
liminary’ eligibility. After receiving 
the notice, the taxpayer has 150 
days to file complete and accurate 
delinquent and/or amended tax re- 
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turns, information returns, and 
FBARs, and to provide more informa- 
tion about the offshore arrangements 
and credit or payment cards used, if 
any. See Rev. Proc. 2003-11, §6. 
Delinquent and/or amended fil- 
ings must be made for all taxable 
years beginning after December 31, 
1998, although the taxpayer may 
elect to go back an additional three 
years.” At the time of filing, the tax- 
payer must pay all tax, penalties, 
and interest due, or must undertake 
in good faith to make satisfactory 
collection arrangements. See Rev. 
Proc. 2003-11, §6.04. The taxpayer 
will be required to enter into a for- 
mal closing agreement for the tax 
years submitted under the OVCI.”! 


Uncertainty, Perils Remain 
The OVCI is well-conceived, noble 
in purpose, and practitioners should 
conclude it will therefore be admin- 
istered fairly. There is no question 
participation in the OVCI removes 
most of the uncertainty and peril for 
a certain class of taxpayer and 
FBAR violator. Nevertheless, some 
uncertainty and peril remain, for 
taxpayers who participate in the 
OVCI, for those who do not (either 
because they are not eligible, or be- 
cause they are rejected before or af- 
ter preliminary acceptance), and in 
some instances, for counsel. 
Clearly, a taxpayer who seeks the 
benefits of the OVCI and enrolls 
only for 1999-2001, can have prior 
years subjected to examination and/ 
or investigation. In such circum- 
stances, more than six historic tax- 
able years are at risk to be reopened 
and examined if civil fraud is as- 
serted. It is unknown precisely what 
objective or subjective criteria the 
IRS will use to determine whether 
earlier years should be opened. 
The requirement to file amended 
income tax returns in the OVCI in- 
cludes not only correcting offshore 
return aspects, but all other errors 
and omissions. Half-hearted partici- 
pation in the OVCT is thus ill-advised. 
A taxpayer who is eligible and enters 
the OVCI to conclusion, but then tries 
to abuse the process (e.g., fails to file 
all required returns or files false 
amended tax returns), will probably 


be denied, at the very least, the civil 
fraud penalty waiver of the OVCI. 

There is authority supporting the 
notion that a participant can be de- 
nied OVCI benefits if the IRS col- 
lection processes (offer in compro- 
mise or installment payment) are 
not engaged in good faith.*? The IRS 
will undoubtedly look most unkindly 
on feigned OVCI participation and 
subject such taxpayers to prosecution, 
either on the original criminal tax of- 
fenses, or for offenses committed in 
connection with the OVCI filings or 
related collection interaction.” Simi- 
larly, if it is ever discovered that the 
taxpayer did not qualify for the 
OVCI, the closing agreement can be 
set aside and tax year(s) reopened.”* 

An interesting peril for client and 
counsel exists when counsel is sent 
by the client to interact with the IRS, 
and counsel, knowingly or unknow- 
ingly misstates material facts or pre- 
sents false documents. In such cases, the 
attorney-client privilege is negated un- 
der the “crime fraud” privilege excep- 
tion.”> In such circumstances, coun- 
sel becomes the best witness for the 
IRS and against the client. 

For taxpayers who do not apply, 
are not accepted into the OVCI, or 
cannot apply because its require- 
ments are not met (see above), pre- 
viously extant perils continue, and 
tax prosecution peril may be never 
ending. There is authority that a tax 
evasion prosecution based on the 
placing of unreported income into a 
foreign account and the subsequent 
omission of income earned thereon, 
can be initiated long beyond the 
normal statute expiration date.” 

Taxpayers not eligible for the 
OVCI may proceed under the gen- 
eral “voluntary disclosure practice.” 
Nothing close to amnesty is avail- 
able in that process. Even where a 
disclosure is deemed to warrant a 
pass on criminal prosecution, there 
can be no certainty respecting civil 
tax and FBAR penalties. Because 
the IRS has discouraged eligible tax- 
payers who seek to circumvent the 
increased scrutiny of the OVCI by 
“quietly” filing amended tax re- 
turns, such conduct will likely be 
rejected as constituting a qualified 
“voluntary disclosure.””’ Taxpayers 
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currently under examination and 
thus ineligible to participate in the 
OVCI, who nevertheless make full 
disclosure to an examining agent, 
may be offered some modified relief, 
likely some consideration in the 
imposition of civil tax penalties. 
For taxpayers having illegal 
source income and thus not partici- 
pating in the OVCI, another set of 
perils is engendered. Exposure to 
prosecution for nontax crimes is 
unaffected by the IRS’ acceptance of 
a “voluntary disclosure.” Moreover, 
a discrete peril for counsel and cli- 
ent is presented where the client’s 
offshore funds are criminally de- 
rived and constitute the “proceeds” 
of “specified unlawful activity 
(SUA).”** Those handling such funds 
can face a money laundering pros- 
ecution, as almost any financial 
transaction involving or disposition 
of SUA “proceeds” constitutes a vio- 
lation of one or both of the money- 
laundering offenses. That includes 
quite possibly even the payment of 
fees to counsel for OVCI advice.” As 
for counsel, SUA “proceeds” can be 
forfeited, and in egregious circum- 
stances, counsel even prosecuted.*” 
Finally, whether or not one is par- 
ticipating in the OVCI, it is unclear 
how discovery of the commission of 
a criminal offense the investigation 
of which is not within the jurisdic- 
tion of the IRS will be viewed. Most 
notable here, is a violation of the re- 
quirement to report across border 
transportation of currency and certain 
monetary instruments.*! Such of- 
fenses are generally investigated by 
agents of the former Customs Service, 
and there is a related civil forfeiture 
provision.*” These types of issues re- 
main unclear and seem to fall outside 
the intended scope of the OVCI. Q 


' The operation resulted in the IRS ob- 
taining a Bahamian banker’s secret list 
of depositors. It is described in United 
States v. Payner, 447 U.S. 727 (1980). 

* Summonses have been issued to ob- 
tain information from 30 foreign coun- 
tries, including on credit cards issued in 
the Bahamas, Antigua, Barbuda, and the 
Cayman Islands. The chronology of the 
IRS summons activity is set out on the 
IRS Web site at www.irs.gouv /newsroom / 
article/0,,id-105698,00.html. 

3 An IRS administrative summons or 
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grand jury subpoena can compel a per- 
son to produce known and identified 
records which although not reduced to 
actual possession, can be obtained be- 
cause of ownership or legal authority. 
See 1 TFE 7114.04[4][d], 5.04[4]. A third 
party, including a taxpayer’s accountant 
or attorney, can, with rare exception, be 
compelled to produce such records. See 
Fisher v. United States, 425 U.S. 391 
(1976); Couch v. United States, 409 U.S. 
322 (1973); United States v. Authement, 
607 F.2d 1129 (5th Cir. 1979). 

‘4 That technique is referred to as a 
“compelled consent.” It received judicial 
blessing long before the IRS offshore 
credit card project was conceived. Doe v. 
United States, 487 U.S. 201 (1988). It has 
also been referred to as a “compelled di- 
rective” or “Ghidoni waiver.” See United 
States v. Ghidoni., 732 F.2d 814 (11th Cir. 
1984). See also 2 TFE 715.02[3] [dl]. 

5 See 1 TFE 94.04[5]. 

® Under that “practice,” which has ex- 
isted in one form or another since 1952, 
the IRS will rarely recommend criminal 
tax charges against a taxpayer who dis- 
closes prior noncompliance before dis- 
covery. IR-2002-135 (Dec. 11, 2002). For 
full Internal Revenue Manual (JRM) 
text, which includes several factual ex- 
amples of what is and is not a voluntary 
disclosure, see IRS IRM [9.5] 3.3.1.2.1 
(Dec. 11, 2002). The practice does not 
instill due process or other enforceable 
rights which actually bar criminal pros- 
ecution. See 1 TFE 4.03[5]. 

7 Abusive foreign trust arrangements are 
described on the IRS Criminal Investigation 
Web site: treas.gov/irs/ci/tax_fraud/ 
docabusivetrustschemes.htm#foreign. The 
IRS has targeted abusive foreign employee 
leasing arrangements. See IR-2003-45 (Apr. 
4, 2003). 

8 One court has required reporting for 
actual or constructive control over funds 
or anything equivalent owned or held 
by a foreign entity which can be construed 
to be acting like a financial institution. 
See United States v. Clines, 958 F.2d 578 
(4th Cir. 1992). (Iran/Contra figure con- 
victed of failure to report an accounting 
credit held for him on the books of a for- 
eign corporation disposition over which he 
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had signature or other control). 

® Signature authority over the account 
of a publicly held corporation or one with 
assets exceeding $10 million and 500 or 
more shareholders does not trigger the 
reporting requirement if the corporation 
has filed and the person with signature 
authority has no personal interest in the 
account. 

10 The questions cross reference Form 
TDF 90-22.1 and IRS Form 3520. 

1! See 1 TFE 78.02(3] [f]. In order to sus- 
tain the civil fraud penalty, the IRS must 
show by clear and convincing evidence 
an underpayment of tax and intent to 
evade tax believed to be owing. See 1 
TFE 98.02[3]. 

2 See 1 TFE 98.03; 10.02[3]. 

1S Tax due and owing is not an element 
of the false return offense. See 1 TFE 
[c]. 

14 See United States v. Mueller, 74 F.3d 
1152 (11th Cir. 1996). 

5 31 U.S.C. §5322(a). Filing a Form 
1040 Schedule B but not answering the 
foreign account questions may be suffi- 
cient evidence to result in a conviction 
for failing to file an FBAR. See United 
States v. Sturman, 951 F.2d 1466 (6th 
Cir. 1991). 

16 See 2 TFE Chs. 16 and 17. 

17 The information returns specifically 
identified are those required under 
I.R.C. §§6035, 6038, 6038A, 6038B, 
6038C, 6039F, 6046, 6046A, and 6048. 
See Forms 5471, 5472, 926, 3520, 3520- 
A, and 8865. These relate to controlled 
foreign corporations, foreign dividends, 
foreign gifts, interest in foreign trusts, 
and partnerships. Civil delinquency pen- 
alties for these forms can be as large as 
$10,000 for nonfiling, and $10,000 each 
90 days if not filed after notification by 
the IRS. 

‘8 The IRS has published a series of 
questions and answers denominated as 
“frequently asked” (FAQ). 

19 See fincen.gov /fbar_waiver_notice.pdf. 

20 The IRS has specifically noticed res- 
ervation of its right to go back earlier 
when it perceives “substantial tax avoid- 
ance” in prior years. Rev. Proc. 2003-11, 
§8.02. If the taxpayer goes back six years 
(to 1996 and later), the IRS has commit- 
ted not to go back to any earlier year. 
See FAQ (Mar. 17, 2003). 

21 See I.R.C. §7121; Rev. Proc. 2003-11, 
§7. A sample of the closing agreement 
is appended to Rev. Proc. 2003-11. 

22 See United States v. Tenzer, 127 F.3d 
222 (2d Cir. 1997). 

3 See I.R.C. §§7206(5); 7212. 

24 Closing agreements are set aside in 
the case of “fraud, malfeasance, or mis- 
representation of material fact.” See Rev. 
Proc. 68-16, 1968-1 C.B. 770; Rev. Proc. 
94-68, 1994-2 C.B. 803. 

25 See 1 TFE 75.06[2]|[c]. 

26 See United States v. Anderson, 319 
F3d 1218 (10th Cir. 2003) (citing cases 
from several circuits on general prin- 
ciple that tax evasion offense can be 
prosecuted within six years of the com- 
mission of the last affirmative act). Con- 
spiracy prosecutions are also possible 


long after the limitations period has run 
on the initial misconduct. See 1 TFE 
43.05 [8]. 

°7 See IRS FAQ (Mar. 17, 2003). 

28 See 1 TFE 

29 See 18 U.S.C. §§1956 and 1957; 2 TFE 
4111.02; 11.03. 

3° See 2 TFE [ii]; 13.01; 
13.02. Counsel who gives advice on dis- 
position of known SUA “proceeds” en- 
ters the “twilight zone” of federal crimi- 
nal law practice. 

31 See 31 U.S.C. §§5316 and 5332. See 
also 2 TFE 911.05[5] [a]. 

3231 U.S.C. §5317. See 2 TFE 
{9111.05[5][d]; 13.03[2]. 
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International Parental Child Abduction 
Part II: The Respondent’s Case 


hen a child is ab- 
ducted! by a parent 
to the U.S., there is 
a presumption the 
child should always be returned to 
the country of habitual residence 
once the custodial rights of the left- 
behind parent have been demon- 
strated. The Convention on the Civil 
Aspects of International Abduction, 
done at the Hague on 25 Oct. 1980, 
hereinafter referred to as “the Con- 
vention” or “the Hague Conven- 
tion.”* There are limited circum- 
stances where the court has 
discretion to permit the child to re- 
main in the U.S.* The exceptions to 
the mandatory return of a wrong- 
fully removed or retained child de- 
noted in the Hague Convention are: 
¢ When the left-behind parent 
was not exercising rights of custody 
or access or consented to the re- 
moval or retention, Convention, Art. 
13(a); 

e If more than one year has 
elapsed since the removal or reten- 
tion, the child has become well 
settled, Convention, Art. 12; 

e When the child objects to re- 
turn, Convention, Art. 13(b); 

¢ If the child would be placed in 
grave risk of physical or psychologi- 
cal harm or placed in an intolerable 
situation upon return, Convention, 
Art. 13(b); or 

e If return of the child would not 
be permitted by fundamental prin- 
ciples of the requested state relat- 
ing to the protection of human 
rights and fundamental freedoms. 
Convention, Art. 20.4 

Representing the respondent is a 
difficult task, because even if one 


by Rana Holz 


Last month, 
jurisdictional grounds 
and burden of proof 
of a petitioner seeking 
return of a child in an 
international child 
abduction case was 
presented. This 
article presents the 
defenses that can be 
raised by the parent 
or child in response to 
a petition for the 
return of a child. 


or more of these defenses can be 
shown, a court is not required to 
invoke them and has discretion to 
return the child at any time if it will 
further the objectives of this inter- 
national treaty.° 


Application and 
Construction 

The respondent who opposes the 
return of a child under the grave 
risk/intolerable situation exception 
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or the human rights and fundamen- 
tal freedoms exception has a “clear 
and convincing” burden of proof.® 
The other exceptions may be met 
by a preponderance of the evi- 
dence.’ As will be explored, the 
court has discretion to consider evi- 
dence regarding a child’s interests 
under the “well settled” or “grave 
risk” exceptions to the Convention. 
The Convention and ICARA remain 
jurisdictional, however, and pro- 
hibit U.S. courts from determining 
underlying custody claims. Federal 
law also requires the exceptions to 
be narrowly construed.’ Were a 
court to give an overly broad con- 
struction to its authority to grant 
exceptions, it would frustrate a 
paramount purpose of the Conven- 
tion—namely to “preserve the sta- 
tus quo and to deter parents from 
crossing international boundaries 
in search of a more sympathetic 
court.” Blondin v. Dubois, 189 F.3d 
240, 246 (2d Cir. 1999) (cited as 
Blondin 

Although the Convention specifi- 
cally applies to parties from signa- 
tory countries, Convention, Art. 3, 
the recently publicized Elian 
Gonzalez" case illustrates that a 
party does not need to be from a 
member state to seek the return of 
a child in the US. courts.'* The rem- 
edies provided under the Conven- 
tion and ICARA, are cumulative 
and not exclusive to other laws or 
international agreements."* 


Not Exercising Custody/ 

Acquiescence or Consent 
Part I of this article detailed the 

petitioner’s burden to establish his 


> 
| 
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or her lawful custody rights were 
being exercised at the time of the 
child’s removal as provided under 
the law of the child’s habitual resi- 
dence. If the respondent can over- 
come this proof and show the peti- 
tioner was not actually exercising 
the custody rights at the time of re- 
moval or retention, the court is not 
bound to return the child. Conven- 
tion Art. 13." 

The court is also not bound to re- 
turn the child if the petitioner had 
consented to or subsequently acqui- 
esced in the removal or retention. 
Convention Art. 13. The Convention 
does not define consent or acquies- 
cence in any more definite manner, 
nor is there definition or guidance 
in the text or legislative history of 
ICARA." “Acquiescence under the 
Convention requires either: an act 
or statement with the requisite for- 
mality, such as testimony in a judi- 
cial proceeding; a convincing renun- 
ciation of rights; or a consistent 
attitude of acquiescence over a sig- 
nificant period.'® 

In Currier v. Currier, 845 F. Supp. 
916, 922 (D.N.H. 1994), even where 
a father secured an agreement 
granting him sole custody of the 
children in the event of separation 
or divorce, the mother’s immediate 
action to revoke their agreement 
and to secure custody within the 
German courts upon the father’s 
flight at separation was sufficient 
to overcome the argument that con- 
sent was tacitly implied. 

Having preabduction discussions 
regarding ultimate relocation to the 
US. is not sufficient to imply con- 
sent, nor is allowing the children to 
attend school during efforts to se- 
cure their return. Pesin v. Osorio 
Rodriquez, 77 F. Supp.2d 1277 (S.D. 
Fla. 1999). The failure to exercise a 
provision afforded by a Hong Kong 
court to prevent the passport divi- 
sion from issuing the child a pass- 
port without consent was not suffi- 
cient to prove acquiescence in Croll 
v. Croll, 66 F. Supp. 2d 554 (S.D. N-Y. 
1999), which also held that prior 
discussions of moving to the US. is 
not consent. Sending support pay- 
ments or gifts is not sufficient to ac- 
quiesce, nor is engaging in reconcili- 


ation efforts.'’ Even if a parent is 
initially given the ability to travel 
with the child to the U.S. or stay for 
a brief period of time, the retention 
becomes wrongful after the left-be- 
hind parent takes action to secure 
return.'® In Gonzalez-Caballero v. 
Mena, 251 F. 3d 789 (9th Cir. 2001), 
however, in addition to other facts, 
where the left-behind parent gave 
the moving parent the legal docu- 
ments necessary for the child to im- 
migrate to the U.S. and indicated his 
willingness to facilitate immigra- 
tion through his resident-alien sis- 
ter, consent was found.'® 


Well Settled 

The prerequisite for asserting the 
well-settled defense is that one year 
must have passed from the date of 
wrongful removal or retention. Con- 
vention, Art. 12. The one-year 
timeframe is not a statute of limi- 
tations. The Convention still man- 
dates return of a child when the pro- 
ceedings have been commenced 
after a period of one year has 
elapsed, unless it is demonstrated 
that the child is now settled in its 
new environment. 

The dynamics of international 
employment and travel can give rise 
to a fact-intensive determination as 
to the date the removal or retention 
became wrongful.” There is author- 
ity, however, to support an equitable 
tolling of the one-year period.”! 
While the Convention itself does not 
speak to whether the one-year pe- 
riod is tolled by an abducting 
parent’s concealment, in implement- 
ing the Convention and ICARA, law- 
makers recognized concealment 
may have a significant relationship 
to the delay in making formal ap- 
plication for a child’s return: 


The reason for the passage of time, 
which may have made it possible for the 
child to form ties to the new country, is 
also relevant to the ultimate disposition 
of the return petition. If the alleged 
wrongdoer concealed the child’s where- 
abouts from the custodian necessitating 
a long search for the child and thereby 
delayed the commencement of a return 
proceeding by the applicant, it is highly 
questionable whether the respondent 
should be permitted to benefit from such 
conduct absent strong countervailing 
considerations.” 


Allowing a parent who actively 
conceals a child to profit from his or 
her wrongful conduct is contrary to 
the basic principles of equity.” 

The Convention prescribes a de- 
tailed procedure to be followed in 
seeking return of abducted children, 
which includes filing application 
with the central authority of the 
country where the children are be- 
lieved to have been taken.” The cen- 
tral authority must then ascertain 
the child(ren)’s location and work 
toward a voluntary return.” 

The delays caused by attempts to 
peacefully resolve the case should 
not prejudice a petitioner’s right to 
secure the return of the children. 
There are other equitable barriers 
that may cause a petitioner delays 
in seeking return, language barri- 
ers, lack of financial means to se- 
cure counsel, or lack of access to the 
information or resources to file suit. 
Accordingly, the purposes of the 
Convention can be well served in 
situations where the court orders a 
child returned despite the establish- 
ment of an Art. 12 defense.*® Given 
that children are quickly adaptable 
to changes in their environments, 
the Convention’s purposes should 
not be frustrated by allowing an ar- 
gument that a child has acquired a 
new habitual residence by merely 
having adapted to a new environ- 
ment.”’ 

“Well-settled” means more than 
having a comfortable existence, it 
includes examining the peculiar cir- 
cumstances surrounding the 
children’s living environment.” In 
considering this defense, the court 
can look to a child’s involvement in 
school, extracurricular activities, 
community, religious or social activi- 
ties, and whether the children have 
established meaningful friend- 
ships.” 


Child’s Age, Influence 
and Objection 

A child’s age can be a factor in 
assessing the “well settled” defense. 
In Zucker v. Andrews, 2 F. Supp. 2d 
134, 141 (D. Mass 1998), the court 
related age to the ability to estab- 
lish significant connections in find- 
ing that a four-year-old boy had be- 
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come settled in his new environ- 
ment. The Zucker court contrasted 
David S. v. Zamira, 574 N.Y.S.2d 
429, 433 (1991), where children aged 
three and one-and-a-half years old 
were “not yet involved in school, 
extracurricular, community, reli- 
gious or social activities which chil- 
dren of an older age would be,” with 
In re Wojcik, 959 F. Supp. 413 (E.D. 
Mich 1997) (ages eight and five at 
the time of the Hague hearing), and 
In re Robinson, 983 F. Supp. 1339 
(D. Colo. 1997) (ages 10 and six), 
where the courts found the children 
“old enough to allow meaningful 
connections to the new environment 
to evolve.” 

The Hague Convention ceases to 
apply when a child attains the age 
of 16. Convention, Art. 3. In addi- 
tion, if the respondent establishes 
that the child objects to being re- 
turned and has attained an age and 
degree of maturity at which it is 
appropriate to take account of its 
view the court is not bound to re- 
turn the child. Convention, Art. 13. 

In England v. England, 234 F.3d 
268 (5th Cir. 2000), 13-year-old 
Katarina clearly objected to being 
returned to Australia. Katarina was 
maintaining friends in the U.S. and 
had found stability after having en- 
dured a “turbulent history” in or- 
phanages and foster care. Although 
the district court determined that 
she was mature enough to have her 
views taken into account, the circuit 
court reversed, finding that al- 
though her views showed a prefer- 
ence to live in the U.S., she still 
lacked the maturity to trigger this 
very narrow exception to the Con- 
vention, having been diagnosed with 
attention deficit disorder, taking 
Ritalin regularly, and being sad and 
confused by the circumstances sur- 
rounding the Hague litigation. 234 
F.3d at 272-73. 

In Robinson, the court did not find 
a 10-year-old child’s objection per- 
suasive due to influence by the par- 
ent; however, the court denied re- 
turn based on the well settled 
defense. 

The trial judge may also entertain 
a child’s testimony as to other de- 
fenses.*° 


Risk of Physical or 
Psychological Harm 
or Intolerable Situation 

If the respondent establishes 
there is grave risk that the return 
would expose the child to physical 
or psychological harm or otherwise 
place the child in an intolerable situ- 
ation, the court is not bound to re- 
turn the child. Convention, Art. 
13(b). In addition to the higher bur- 
den of proof, the scope of inquiry 
under this exception has been de- 
scribed as extremely narrow.*'! The 
harm must be “something greater 
than would normally be expected on 
taking a child away from one par- 
ent and passing him to another.”” 
The Sixth Circuit indicated a “grave 
risk” exists in only two situations: 
1) where returning the child means 
sending him to “a zone of war, fam- 
ine, or disease”; or 2) “in cases of 
serious abuse or neglect, or extraor- 
dinary emotional dependence, when 
the court in the country of habitual 
residence, for whatever reason, may 
be incapable or unwilling to give the 
child adequate protection.”** 
We are instructed by the following ob- 
servation by the U.S. Department of 
State concerning the grave risk of harm 
exception: 

The provision was not intended to be 
used by defendants as a vehicle to liti- 
gate (or relitigate) the child’s best inter- 
ests. Only evidence directly establishing 
the existence of a grave risk that would 
expose the child to physical or emotional 
harm or otherwise place the child in an 
intolerable situation is material to the 
court’s determination. The person oppos- 
ing the child’s return must show that 
the risk to the child is grave, not merely 
serious. 

A review of the deliberations on the 
Convention reveals that “intolerable 
situation” was not intended to encom- 
pass return to a home where money is 
in short supply or where educational or 
other opportunities are more limited 
than in the requested state. An example 
of an “intolerable situation” is one in 


which a custodial parent sexually abuses 
the child.* 


Evidence of abuse is considered by 
Hague courts, and courts have de- 
nied a child’s return in cases involv- 
ing clear and convincing evidence of 
child abuse.* The focus must be how 
the abuse places the child at risk. 

In In re Walsh, 31 F. Supp.2d 200 
(D. Mass 1998), the father verbally 
and physically abused the mother. 
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The children were constantly ex- 
posed to the parents’ acrimony and 
occasionally observed the physical 
abuse against the mother. Despite 
testimony that the nine-year-old 
daughter suffered from post-trau- 
matic stress disorder and the daugh- 
ter objected to returning to Ireland 
or having anything further to do 
with her father, the district court 
upheld the objectives of the Hague 
Convention and ordered the 
children’s return. 

Walsh examined a number of 
Hague cases where the court or- 
dered return of the children even 
when evidence of more severe abuse 
was presented. “The decided cases 
provide a harrowing look at the 
kinds of deplorable circumstances 
that, nevertheless, fail to satisfy the 
article 13b exception.”*’ The Walsh 
court confirmed the grave threat 
contemplated by the Convention 
must be directed at the children, and 
cautioned against deciding custody 
in Hague cases by default, stating: 
The evidence demonstrates that [the 
father] is intemperate and often unkind 
to his children and that he spanks and 
slaps them for minor childish infrac- 
tions, and of course, there is the constant 
exposure to verbal and physical conflict 
within the home. As regrettable, and 
indeed as reprehensible as this state of 
affairs may be, it does not furnish 
grounds to deny the petition. .. . What- 
ever damage long term exposure to such 
a poisonous atmosphere may cause, the 
evidence does not reveal an immediate, 
serious threat to the children’s physical 
safety that cannot be dealt with by the 
proper Irish authorities. 

Moreover, it bears emphasis that the 
appropriate order under the Convention 
is for the return of the children to the 
jurisdiction from which they were ab- 
ducted. This court is not in a position to 
make a custody order, and the children 
are not by virtue of this order removed 
from the care of one parent, or remanded 
to the custody of the other. Allegations 
of physical and psychological harm 
should be considered in the children’s 
home jurisdiction.* 


Although courts may entertain 
psychological evidence, as in 
Rodriguez and Walsh, that which is 
typically reserved for the custody 
arena is irrelevant in a Hague Con- 
vention case.** The exception for 
grave harm to the child is not license 
for a court in the abducted country 
to speculate on where the child 
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would be happiest.*® A removing 
parent must not be allowed to ab- 
duct a child and then—when 
brought to court—complain that the 
child has grown used to the sur- 
roundings to which the child was 
abducted. It is the abduction that 
causes the pangs of subsequent re- 
turn.” 

The possibility of criminal sanc- 
tions against an individual who 
wrongfully removes or retains a 
child is not a defense under the 
Hague Convention.” In Tabacchi, 
the court acknowledged that “no 
court has allowed the pendency of 
criminal proceedings in the home 
country to justify failure to return 
the child to the country of habitual 
residence.”*? The Tabacchi court 
faced a number of questions sur- 
rounding what would occur in re- 
gard to the criminal proceedings 
upon the abducting parent’s return 
with the children, but those ques- 
tions were not sufficiently an- 
swered. The court held in the ab- 
sence of clear and convincing 
evidence that the return of the chil- 
dren would present a grave risk to 
the child(ren), evidence concerning 
the effect of criminal charges must 
be construed against the abducting 
parent. Tabacchi, 2000 WL 190576 
at 13. The court in Ciotta also takes 
a hard line in its discussion of pend- 
ing criminal proceedings relating to 
the abducting parent’s conduct: 
“(T]he minor child may be returned 
to Italy without the [abducting par- 
ent] also going to Italy.” Ciotta, 684 
N.E.2d at 770. 

Even in cases where abuse is 
found, the U.S. court is charged with 
evaluating the range of options and 
protections a child may receive in 
the home country in order to pre- 
serve jurisdiction and the aims of 
the Convention.“ In Blondin IT, the 
Second Circuit remanded the cause 
even where abuse by the left-behind 
parent against the child was found 
sufficient to trigger the “grave risk” 
exception. The trial court needed to 
address whether protections could 
be afforded by the court of the child’s 
home country in order to honor the 
Convention’s commitment to have 
custody determinations made in the 


child’s home country. 189 F. 3d at 
248. 

If the court elects to return the 
child, it has the ability to fashion 
measures to ensure the children’s 
safety. “Numerous courts granting 
petitions under the Convention have 
recognized the legitimacy of exact- 
ing appropriate undertakings from 
the parents designed to ensure that 
the children will be cared for prop- 
erly during transit and that no harm 
will come to the children pending 
disposition in the country of ha- 
bitual residence.”** “We acknowl- 
edge that courts in the abducted- 
from country are as ready and able 
as we are to protect children. If re- 
turn to a country, or to the custody 
of a parent in that country, is dan- 
gerous, we can expect that country’s 
courts to respond accordingly.””’ 

Each return of a child represents 
a victory in the growing crime of 
international abduction. The return 
of a child even amid trying circum- 
stances proves that the Convention 
has been successful in deterring in- 
ternational forum shopping for cus- 
tody determinations. The survey of 
decisions also recognizes the com- 
mitment and thoroughness of the 
U.S. courts in addressing these fact- 
intensive cases and in upholding the 
aims of the Convention. U 


1 The term abduction refers not only 
to the wrongful removal of a child from 
habitual country, but also the wrongful 
retention of a child even though there 
had initially been consent for the child’s 
being in the U.S. Convention, art. 3. 

2 Convention, Article 12, In re Coffield, 
644 N.E. 2d 662 (Ohio 11th D.C.A. 1994). 

3 Typically the left-behind parent is 
the petitioning party in cases brought 
under the Hague Convention and the ab- 
ducting parent is the respondent. For 
purposes of this series of articles, the 
author has followed that premise in us- 
ing the terms petitioner and respondent. 

4 Due to space constraints and the lim- 
ited use of this exception in the U.S., is 
not explored separately within the con- 
text of this article. See March v. Levine, 
136 F. Supp. 2d 831 (M.D. Tenn. 2000) 
(return of children to father in Mexico 
would not deprive them of human rights 
and international freedoms under the 
Convention); see also Comment, “Where 
to Decide the ‘Best Interests of Elian 
Gonzalez; The Law of Abduction and 
International Custody Disputes,” 31 U. 


Miami InTER—Ao. L. Rev. 323 (2000). 


5 Convention, art. 18, 42 U.S.C. 


§11601(a)(4), Friedrich v. Friedrich, 78 
F.3d 1060 at 1067 (6th Cir. 1996), 
Tabacchi v. Harrison, 2000 WL 190576 
(N. D. III. 2000). 


6 42 U.S.C. §11603(e)(2) (The Interna- 


tional Child Abduction Remedies Act, 42 
U.S.C. §11601, et seg., the federal act 
adopted to implement the Convention, 
hereinafter referred to as ICARA). 


8 42 U.S.C. §11601(b)(4). 
42 U.S.C. §11601(a)(4). 
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‘©The Blondin dispute is reported 
twice at the district level, Blondin v. 
Dubois, 19 F. Supp. 2d 123 (S.D.N.Y. 
1998) (Blondin I); Blondin v. Dubois, 78 
F. Supp. 2d 283 (S.D.N.Y. 2000) (Blondin 
III); and twice at the appellate level, 
Blondin v. Dubois, 189 F. 3d 240 (2d Cir. 
1999) (Blondin II); and Blondin uv. 
Dubois, 238 F. 3d 153 (2d Cir. 2001) 
(Blondin IV). 

11 Elian Gonzalez was from Cuba, a 
nonsignatory country. Presently 62 
countries have contracted to uphold the 
Convention. See Hague Conference on 
Private International Law Web site, 
hech.net/e/members/members.html. 

” An applicant may apply directly to 
the U.S. Central Authority. 42 U.S.C. 
§11602 (1). 

18 42 U.S.C. §11601 (3)(h). 

‘4 In part I, the difficulty of establish- 
ing this exception was examined. Recall 
Friedrich v Friedrich, 983 F.2d 1396 at 
1401-2 (6th Cir. 1993), which held if a 
person has valid custody rights to a child 
under the law of the country of the 
child’s habitual residence, that person 
cannot fail to “exercise” those custody 
rights under the Hague Convention 
short of acts that constitute clear and 
unequivocal abandonment of the child. 

5 Friedrich IH, 78 F.3d at 1069. 

16 Td. at 1070. 

7 Pesin, 77 F.Supp.2d at 1285), Tabacchi 
v. Harrison, 2000 WL 190576 (N. D. LII. 
2000),Wanninger v. Wanninger, 850 F. 
Supp 78 (D. Mass 1994). 

18 Wanninger, 850 F. Supp 78; Tabacchi, 
2000 WL 190576. 

19 See also In re Ponath, 829 F. Supp. 
363, 368 (D. Utah 1993) (court found con- 
sent where petitioner expressly permit- 
ted respondent to return to U.S. with 
child and willingly remained in Ger- 
many for more than six months). 

20 See Zucker v. Andrews, 2 F. Supp. 2d 
134 (D. Mass 1998), Ciotta v. Fiocca, 684 
N.E. 2d 763 at 768 (Ohio Com. Pl. 1997), 
and Schroeder v. Vigil-Escalera Perez, 
664 N.E. 2d 627 (Ohio 1995) (retention 
was not “wrongful” until the parties ac- 
tually began a “battle” over custody of 
the child). 

1 Lops v. Lops, 140 F. 3d at 927, 946 
(11th Cir. 1998) (two-and-a-half-year de- 
lay not sufficient given abducting 
parent’s active measures to conceal 
whereabouts). 

2 Text & Legal Analysis, 51 Fed. Reg. 
10494, 10509 (1986). 

*8 See Lops, 140 F. 3d 927. 

*4 Application is also typically made 
through the central authority of the left- 
behind parent’s state, if the country is 
signatory to the Convention. 

*5 David S. v. Zamira, 574 N.Y.S.2d 429 
at 433 (1991); Convention, Article 7(c) 
(settlement and voluntary return en- 
couraged under the Convention). 

6 See Garbolino, Handling Hague Con- 
vention Cases in the U.S. Courts, Chap- 
ter 5, The National Judicial College, 3d 
Ed. (2000). 

27 Id. at 154. 

26 Lops, 140 F.3d at 946. 


29 David S., 574 N.Y.S.2d at 433, and 
Application of Robinson, 983 F. Supp 
1339 (D. Colo. 1997) (six- and 10-year- 
old children were “settled” having lived 
in same area for 22 months, doing well 
in school, actively involved with ex- 
tended family, participating in extracur- 
ricular activities and had made friends). 

30 See Rodriguez v. Rodriguez, 33 F. 
Supp. 456 (MY 1999) (12-year-old child 
interviewed in chambers regarding 
abuse outside of parents’ presence), 
Blondin v. Dubois, 19 F. Supp.2d 123 
(S.D.N.Y. 1998) (Blondin I) (court con- 
sidered eight-year-old daughter’s testi- 
mony regarding abuse). 

31 Coffield, 644 N.E.2d at 664. 

82 Friedrich II, 78 F.3d at 1068. 

38 Td. at 1069. Due to space constraints 
and the limited use of this exception in 
the U.S., “zone of war” is not explored 
separately within the context of this 
article. See Freier v. Freier, 969 F. Supp 
436 (E.D. Mich. 1996) (despite newspa- 
per articles of skirmishes, a headline 
which dubbed the situation one of the 
“the worst clashes since 1987-1993,” tes- 
timony from the respondent confirming 
fear and anxiety about the unrest and 
ongoing tension in the country, and 
about random car and bus bombings, the 
court did not find sufficient evidence for 
Israel to be “zone of war” in that no 
schools were closed, business were open 
and the petitioner was able to leave the 
country). 

34 Friedrich II, 78 F.3d at 1068-69, 51 
Fed. Reg. at 10510. 

35 See Turner v. Frowein, Docket No. 
FA-97-0084450 (Conn. Super. Ct. Jun 25, 
1998) (petition denied on overwhelming 
evidence that father had sexually mo- 
lested son); Rodriguez v. Rodriguez, 33 
F. Supp 2d 456 (1999) (returned denied 
where psychological evidence confirmed 
children suffered post traumatic stress 
syndrome from abuse); and Blondin I- 
IV. 

36 See also Tabacchi, 2000 WL 190576 
at 12 (court held to qualify as a grave 
risk of harm under the convention, the 
risk had to be to the child(ren) amid 
heated quarrels between the parents 
and several instances of physical vio- 
lence against mother); Croll v. Croll, 66 
F. Supp. 2d 554 (S.D.N.Y. 1999) (excep- 
tion only applicable when the child, as 
opposed to a parent, would be placed in 
danger if returned). 

37 Walsh, 31 F. Supp.2d at 205, citing 
Steffen F. v. Servina P., 966 F. Supp. 922, 
926 (D. Ariz. 1997) (no grave risk despite 
high probability that boy’s sister had 
been sexually molested; clear and con- 
vincing standard not met); Nunez- 
Escudero v. Tice-Menley, 58 F. 3d 374, 
377 (8th Cir. 1995) (allegations of physi- 
cal and sexual abuse against mother and 
generally among members of husband’s 
family immaterial to the article 13b in- 
quiry); K. v. K., 3 F.C.R. 207 (Eng. Fam. 
1997) (petition granted despite child wit- 
nessing several incidents of violence 
against mother) (other citations omit- 
ted). 
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38 Walsh, 31 F. Supp.2d at 206. See also 
Ciotta, 684 N.E.2d at 769 (where facts 
surrounding incidents of abuse seriously 
contested and respondent never re- 
ported abuse to authorities or sought 
medical attention, court failed to find 
serious risk of harm); Dalmasso v 
Dalmasso, 9 P.2d 551 at 558-9 (Kan. 
2000) (use of corporal punishment not 
sufficient to show great risk of harm); 
and Croll, 66 F. Supp. 2d at 562 (no 
“grave risk” found despite testimony re- 
garding alleged abuse and respondent 
never filed allegations of abuse of self 
or child, nor demonstrated that the Hong 
Kong courts would be incapable or un- 
willing to protect the child should she 
be placed in an at-risk situation). 

39 Coffield, 644 N.E.2d at 665. 

* Friedrich II, 78 F.3d at 1068. 

* Ciotta, 684 N.E.2d at 770. 

43 But see In re Prevot, 59 F.2d 556 
(Tenn. 1995) (father seeking return of 
children to France was disentitled from 
asserting claim under ICARA where fa- 
ther was fugitive from U.S. courts in con- 
nection with violation of probation); and 
Pesin (fugitive disentitlement doctrine 
precluded appeal by mother compelling 
her to return the children to father in 
Venezuela, where mother repeatedly 
ignored contempt sanctions and became 
a fugitive after issuance of a bench war- 
rant for her arrest). 

44 Garbolino, supra note 26. 

45 On remand, the district court still did 
not order return of the child because the 
father had engaged in such extensive 
physical abuse of the child that return 
to France would result in further 
trauma). Blondin III; see also Blondin 
IV, 238 F. 3d 153 (affirming Blondin III). 

46 Walsh, 31 F. Supp.2d at 207; see also 
Feder v. Evans-Feder, 63 F.3d 217 at 226 
(3d Cir. 1995). 

47 Friedrich II, 78 F.3d at 1068; see also 
Janakakis-Kostun v Janakakis. 6 8.W.3d 
843, 850-52 (Ky. App. 1999) (no evidence 
to suggest child faces danger in Greece 
or that the Greek courts would not prop- 
erly protect the respondent or child). 
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Real Property, Probate and Trust Law 


Contractual Indemnity in Construction 
for Your Negligence—What Year Is It? 


n a construction project in 
Florida, if an individual or the 
individual’s agent acts wrong- 
fully by action or inaction that 
results in property damage or per- 
sonal injury, a contractor, lower tier 
contractor, architect, engineer, or 
material supplier will indemnify 
that person and hold them harm- 
less for their own wrongful act, 
omission, or default. Except for the 
year 2000, clauses containing such 
indemnifications were and are en- 
forceable in Florida if certain con- 
ditions were met, which are de- 
scribed below. This concept of 
indemnification for one’s own 
wrongful acts is discussed in an 
article at 68 A.L.R.3d 7 (1976), and 
raises interesting questions. 

Is it fair for one person to be re- 
sponsible for the wrongful or negli- 
gent acts of another person? Is the 
answer to this question any differ- 
ent if the person agrees to take on 
that responsibility by a contract? Is 
it reasonable to believe that most 
people signing construction con- 
tracts understand that they are in- 
demnifying the other side from 
their own negligence? For those 
people in construction who sign 
such contracts and understand 
what an indemnity clause is,' there 
are three basic schools of thought 
on whether a contractual undertak- 
ing to hold someone harmless from 
that other person’s own wrongful 
acts is fair. 

One school of thought, adopted in 
several states,” is that the concept 
of holding someone harmless from 
that person’s own wrongful acts is 
simply wrong, not fair, against pub- 


by Larry R. Leiby and Jeff Craigmile 


Is it fair for one person 
to be responsible for 


the wrongful or negligent 
acts of another person? 


Is the answer to this 
question any different 
if the person agrees 
to take on that 
responsibility 
by a contract? 


lic policy, and should not be enforced 
in any event. 

The second school of thought, at 
the other end of the spectrum, is 
that people in the construction busi- 
ness should be able to understand 
the terms to which they are agree- 
ing. If they don’t comprehend their 
responsibility, they should obtain 
advice to allow them to understand 
before agreeing to an indemnity 
undertaking. Further, the parties to 
a contract should be free to allocate 
the risks arising out of a construc- 
tion project as they see fit and there 
is nothing wrong with an individual 
agreeing to be responsible for the 
property damage or personal injury 
that another person causes if the 
indemnitor willingly subscribes his 
name to such an indemnity clause. 


The third school of thought (a 
middle ground) is that such indem- 
nity clauses are subtle, not easily 
understood, and, in order to be en- 
forceable, they should include some 
limitation on, or warning regarding, 
the duty to hold someone harmless 
from that person’s own wrongful 
acts. Such indemnity should be dis- 
tinguished from an indemnity for 
one person to hold another harm- 
less from actions done by the first 
party, or others working under him. 
While that may be addressed by 
contract, it is also addressed in the 
common law, known as common law 
indemnity. The subject of this ar- 
ticle regards holding one harmless 
from property damage or personal 
injury that such individual causes. 
There is no common law indemnity 
for that situation. Indemnity for 
that only arises when agreed in a 
contract. Florida law evolved from 
having no statute addressing such 
clauses (pre-1972), to requiring 
monetary limits or specific consid- 
eration for such clauses as a condi- 
tion of enforceability (1972-2000), 
to subtly making such clauses un- 
enforceable for all construction par- 
ties (2000-2001), to making them 
enforceable for construction parties 
so long as there is a monetary limit 
on the indemnity of not less than 
$1,000,000 per occurrence, which 
limit must “bear a reasonable rela- 
tionship to the contract,” is “a part 
of the project specifications or bid 
documents, if any,” and has other 
limits on intentional, reckless, and 
wanton acts. 

A review of the legislative history 
follows. 
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1972-2000 

The 1972 Legislature was con- 
vinced that indemnification from a 
person’s own negligence should only 
be enforced if one of two conditions 
existed: 

1) The contract had a monetary 
limit on the indemnity and was a 
part of the project specifications or 
bid documents, if any; or 

2) The person indemnified gave 
the indemnitor specific consider- 
ation for the indemnification “that 
shall be provided for in his or her con- 
tract and section of the project speci- 
fications or bid documents, if any.” 

To comply with the statute, many 
people simply included language in 
their contract indicating “the first 
(fill in dollar amount, but usually 
between $10 and $1,000) is specific 
consideration for all indemnity un- 
dertaken in this agreement.” While 
this appeared to some to recite a fic- 
tion, the courts determined that 
such a recitation was all that was 
required (along with being in the 
specifications or bid documents) to 
meet subsection (2) of the statute.* 

Subsection (1) of the 1972 statute 
could be satisfied by stating in the 
contract that all indemnities under- 
taken in the agreement (or maybe 
just the indemnity for the damages 
caused by the other person) was lim- 
ited to a stated sum regardless of 
its magnitude. 

Therefore, the statute could have 
been a trap for the unsophisticated. 
It was preferable than having no 
statute because there was some at- 
tention and specific language re- 
quired before such clauses were en- 
forceable. With a pro forma 
recitation and inclusion in the bid 
documents or specifications, an in- 
demnity for the other person’s 
wrongful acts was enforceable. If an 
individual was unaware, and/or did 
not include one of the two required 
statements in the contract and bid 
documents or specifications, the in- 
demnity clause was unenforceable. 
This was the status of the law from 
1972 until 2000. 

In late 1999, Florida architects 
focused on the potentially signifi- 
cant liability of this indemnity and 
caused a bill to be filed with the 
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The limit on contractual 
indemnity enacted 
in 2000 remained 
for contracts between 
design professionals 
and public agencies, 
but not with respect 
to private construction 
contracts. 


Florida Legislature to make such 
clauses unenforceable when in- 
cluded in contracts with public 
agencies. Contractors tracking the 
architects’ legislative activities had 
their own bill filed making such 
clauses unenforceable when in- 
cluded in any construction contracts. 
These bills passed (although the 
architects wanted a separate statu- 
tory section, not to be combined with 
the contractors). The contractor’s 
revision was included in Session 
Law 2000-372 and the design pro- 
fessionals’ revision was adopted as 
part of Session Law 2000-162. These 
became, respectively, F.S. §§725.06 
and 725.08 (2000). 


2000-2001 

The 2000 law contained subtle 
distinctions from the prior legisla- 
tion. While subsection (1) of each of 
the statutes‘ stated the ability to 
make an enforceable contract for 
indemnity from negligence, reck- 
lessness, or intentional misconduct 
of the indemnitor “and persons em- 
ployed or utilized by the indemnify- 
ing party in the performance of the 
construction contract,” subsection 
(2) stated that “except as specifically 
provided in subsection (1) there 
could be no enforceable contractual 
indemnity.” Any indemnity beyond 
that allowed in subsection (1) (e.g., 
indemnity from the indemnified 
person’s wrongful acts), would not 


be enforced. 

FS. §725.06 was applicable to con- 
tracts between any combination of 
owner, architect, engineer, general 
contractor, subcontractor, sub-sub- 
contractor, or materialman. F.S. 
§725.08° was limited to contracts 
between design professionals® and 
a public agency. The law limiting the 
design professional’s indemnity for 
the other party’s wrongful acts be- 
came effective May 25, 2000. The 
law limiting liability in construction 
contracts (F.S. §725.06) became ef- 
fective on July 1, 2000, but remained 
in its original format only until July 
1, 2001. 

Concerns by private construction 
owners focused on the 2000 amend- 
ments to FS. §725.06, and the new 
FS. §725.08, since they invalidated 
any indemnities other than for the 
negligence, recklessness, or inten- 
tional misconduct of the indemnitor. 
The owners became legislatively 
active seeking to modify what had 
been adopted in 2000. Session Law 
2001-211 became effective July 1, 
2001 as a compromise. It amended 
FES. §§725.06 and 725.08. While in- 
terpretation of the full effects of the 
2001 amendments continues, as is 
the case of most compromises, it did 
not fully satisfy everyone’s concerns. 


2001-Present 

First, with respect to contracts 
with public agencies, design profes- 
sionals as well as contractors, lower 
tier contractors, and materialmen 
may not enter into an enforceable 
contract to hold a public agency 
harmless from the wrongful acts of 
the public agency.’ By contrast, in 
private contracts, an indemnity by 
one party for another party’s negli- 
gence is enforceable (subject to some 
further restrictions discussed 
herein).® One possible reason for the 
distinction is that public contract 
terms are often not negotiable, while 
contracts with private owners may 
address this issue by negotiation. 
Thus, the limit on contractual in- 
demnity enacted in 2000 remained 
in place with regard to contracts be- 
tween design professionals and pub- 
lic agencies, but not with respect to 
private construction contracts. 


“¢ 
3 
Sos 
i 
Ag 
ic 
i 
) 
| 
i 
| 
| 
| 
} 
| 
| 
| 
H 
i 
: 


Focusing on the elimination of the 
prohibition against indemnifying 
one from his or her own wrongful 
acts by contractors, lower tier con- 
tractors, materialmen, and archi- 
tects and engineers dealing with 
private owners, these parties have 
returned to their former status, 
prior to the 2000 amendment and 
again may be obligated by contract 
to indemnify their contract custom- 
ers and others for those other per- 
sons’ wrongful acts. There are con- 
ditions, however. The prime 
condition is that the indemnity 
agreement addressing wrongful acts 
of the indemnitee must: 

1) Have a “monetary limitation on 
the extent of the indemnification 
that bears a reasonable relationship 
to the contract”; and 

2) Be a part of the contract speci- 
fications or bid documents, if any. 

The statute further states that 
regardless of the “reasonable rela- 
tionship” limit of liability language, 
when the contract has the owner as 
one of the parties, the indemnity 
limit? “shall not be less than $1 mil- 
lion per occurrence,’° unless other- 
wise agreed by the parties.” 

The 2001 version of FS. §725.06 
limits the enforceability of an in- 
demnity from the indemnitee’s 
wrongful acts by excluding 
claims of, or damages resulting from, 
gross negligence, or willful, wanton, or 
intentional misconduct of the indemni- 
tee, its officers, directors, agents, or 
employees, or for statutory violation or 
punitive damages except and to the ex- 
tent the statutory violation or punitive 


damages are caused or result from the 
acts or omissions of the indemnitor, 


their agents, employees, and those 
working under them. Therefore, es- 
sentially, construction people may 
only indemnify the other party from 
that other party’s ordinary negli- 
gence. 


Summary of 
2001 Amendment 
With respect to construction con- 
tracts or design professional con- 
tracts for a public agency, there can 
be no enforceable indemnity from 
the wrongful acts of the public 
owner, its employees, officers, direc- 
tors, or agents. With respect to pri- 


vate owners, there can be indemnity 
from the indemnitee’s!' ordinary 
negligence if there is a monetary 
limit on the extent of indemnity that 
bears a reasonable commercial re- 
lationship to the contract and is part 
of the project specifications or bid 
documents, if any. 


Conclusion 

Upon discussion in the Real Prop- 
erty, Probate and Trust Law 
Section’s Construction Law Com- 
mittee, the majority of members 
believed that insurance companies 
are best equipped to cover the li- 
abilities for personal injuries and 
property damage rather than con- 
tractors or design professionals. 
Thus, reasoned the majority, if the 
parties to a contract want to allo- 
cate to one party the risk of personal 
injuries and property damage 
caused by any of the other parties, 
then the parties should require that 
the risk be covered by insurance and 
the indemnity from the party tak- 
ing on the risk should be limited to 
the amount of the required insur- 
ance coverage. In that fashion, the 
risk would be managed by people 
who are in the business of assum- 
ing such risks for people who pay a 
premium for that undertaking. This 
was deemed preferable to requiring 
a warning or specific language as a 
condition to enforceability of an in- 
demnity for the negligence of the 
other party(ies). 

A minority of committee members 
continue to take the position that 
contracting parties should be free to 
enter into contracts that allocate 
risks on the basis of the economic 
value perceived by each party for 
those risks. The minority position 
reasons that the decision of whether 
to obtain insurance for an indemnity 
obligation that a party agrees to 
assume should be left to the parties 
rather than mandated by the legis- 
lature. 

Stay tuned—more legislation to 
follow. 


1 There are many sophisticated people 
in construction who fully understand 
what an indemnity undertaking is. Then 
there are people in construction who 


don’t understand what indemnity is, but 
have a basic understanding of what 
“hold harmless” means. And then at the 
other end of the spectrum, there are 
people in construction who are very com- 
petent in their trade, deal competently 
with large sums of money, but have no 
idea what indemnity is (and might guess 
that “hold harmless” is the Heimlich 
maneuver, with which they fully agree). 
“Common law indemnity” is the right 
that inures to one who discharges a duty 
that is owed by a person, but which, as 
between that person and another should 
have been discharged by the other. 
Houdaille Industries, Inc. v. Edwards, 
374 So. 2d 490 (Fla. 1979). Contractual 
indemnity is a matter of draftsmanship. 

2 CaL. Civ. CopE §2782; Mass. GEN. 
Laws §29C; Micu. Comp. Laws §691.991; 
Minn. Start. §337.02; N. M. Star. §56-7-1; 
N.Y. Star. §5-322.1; R.I. Gen. Laws 6-34- 
1; Uran Cope §13-8-1; WasH. Rev. Cope 
§4.24.115, and others. 

3 See People’s Gas System, Inc. v. RSH 
Constructors, Inc., 563 So. 2d 107 (Fla. 
1st D.C.A. 1990). 

4 Star. §§725.06 and 725.08 (2000). 

5 It is interesting that when the bill 
that became Fia. Stat. §725.08 was 
drafted, it made reference to Fa. Srar. 
§725.06, but in its then existing form 
(the 1972 version). Thus Star. 
§725.08 begins with “Notwithstanding 
the provisions of §725.06... .” Since FLa. 
Stat. §725.06 was changed at roughly 
the same time as §725.08 was enacted, 
and addressed essentially the same sub- 
ject matter, the reference appears curious. 

® Design professional is defined as a 
licensed architect, engineer, landscape 
architect, or surveyor/mapper. See FLa. 
Stat. §725.08(4) (2000). 

7 Fra. Stat. §725.08(1), (2) (2000). 

8 Fra. Start. §725.06(2), (3) (2001). 

° Limit is an amusing choice of terms 
here. 

10 Note that there is no overall limit, 
nor limit on the number of occurrences. 

Person-being-indemnified’s. 
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Environmental and Land Use Law 


Protecting Florida’s Rare Plants from Extinction 


“I speak for the trees, for the trees 
have no tongues.” 
Dr. Seuss, THE Lorax 


here is increasing scien- 

tific, political, and legal 

concern about the loss of 

biodiversity and protect- 
ing species from extinction. This 
concern is manifested in a num- 
ber of legislative efforts to protect 
species, many of which have fo- 
cused on protecting animal spe- 
cies. There has been dispropor- 
tionately little interest in the 
problems associated with the de- 
cline of plant species. Florida is an 
interesting case study because it 
contains a large number of rare 
plant species and its plant protec- 
tion laws are typical in that they 
are weaker than the laws that pro- 
tect animal species. Analysis of 
the problems associated with rare 
plant protection in Florida sug- 
gests the need to improve the ex- 
isting legal framework and its 
implementation at both the fed- 
eral and state level. 

This article briefly explores the 
rationales for protecting plant spe- 
cies in general and describes the 
problems associated with the loss 
of rare plant species in Florida. The 
article examines the legal bases for 
rare plant’ protection in Florida 
and explores some of the obstacles 
that hinder plant protection and 
conservation efforts in the state, be- 
ginning with an overview of federal 
laws, focusing on §9 of the Endan- 


gered Species Act,’ and ending with 
a discussion of Florida laws regu- 
lating rare plant species.‘ 


by Kevin E. Regan 


This article is an 
abbreviated version 
of the winning article 
from the 2002 Dean 

Frank Maloney 

Memorial Writing 
Contest, sponsored 

by ELULS. 


Importance and 
Difficulty of Protection 

© Rationales for Protecting Plant 
Species 

There is a complex relationship 
between plant and animal species, 
including humans.* Because hu- 
mans depend on plants for oxygen, 
food, shelter, and many other needs, 
there are many anthropocentric jus- 
tifications for protecting plant spe- 
cies. In addition, there is increas- 
ing acceptance of the biocentric 
argument that plants have inher- 
ent value independent of humans 
and deserve to be protected. 

Plants provide a number of eco- 
logical functionsupon which hu- 
mans and other animals rely. Most 
of the oxygen in the earth’s atmo- 
sphere is a product of the photosyn- 
thetic activity of plants, which are 
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usually the basis of the food chain. 
Asingle plant may support as many 
as 15 to 20 different species, includ- 
ing bacteria, fungi, insects, and 
other plants and animals.® Thus, 
the destruction of a plant species 
may cause the destruction of many 
other organisms that depend on it. 
The maintenance of biological di- 
versity, including plant species, en- 
hances the ability of the biosphere 
to respond to changes in the world’s 
physical conditions.’ 

Plants offer a number of direct 
and indirect economic benefits to 
humans. They may represent future 
sources of food, medicines, or other 
useful products. Plants produce 
thousands of complex chemicals 
that have been profitably exploited 
for business and industrial uses. 
Throughout history the lives of hu- 
mans have been intertwined with 
plants,® and the extent of humans’ 
reliance on plants for survival and 
livelihood mandates the conserva- 
tion of plant species. 

¢ Florida’s Rare Plant Species 

Florida is among the states with 
the greatest plant diversity, along 
with Hawaii, California, and Texas.’ 
There are approximately 3,500 spe- 
cies of vascular plants in Florida, 
the majority of which are native.'° 
Florida also has a high number of 
globally rare plant species.'! A num- 
ber of these species are found no- 
where else on Earth.” 

Rare plant species typically re- 
quire a particular set of environ- 
mental conditions, or microhabitat, 
in order to grow. The specific micro- 
habitat requirements of rare plants 
increases their susceptibility to en- 
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dangerment when humans alter 
particular habitats occupied by rare 
plants. 

As is the case in many other parts 
of the U.S., the native plant species 
of Florida have been negatively af- 
fected by habitat disturbances. De- 
velopment pressures have affected 
portions of Florida for over 400 
years.'* These anthropogenic distur- 
bances have included logging and 
agriculture in the northern portions 
of the state, conversion to citrus in 
central Florida, and drainage in 
southern Florida." As a result, large 
portions of the habitats of Florida’s 
native plants have been lost.** 

In addition, as a result of collect- 
ing, a significant number of rare 
plant species are being removed 
from undisturbed habitats.'® An ac- 
tive trade exists in Florida, partly 
commercial but largely informal, by 
which plants are gathered from the 
wild and distributed to horticultur- 
ists and hobbyists for backyard and 
greenhouse cultivation. It has been 
exceedingly difficult to protect cer- 
tain species from collectors.'’ These 
species include orchids, bromeliads, 
cacti, ferns, and insectivorous spe- 
cies. Pressure from collecting may 
be more pronounced among plant 
species than animal species. 

Exotic species pose another signifi- 
cant threat to Florida’s rare plant 
species. Hundreds of exotic plants 
have been introduced into Florida, a 
number of which are aggressively 
invasive. Such invasive species not 
only dominate disturbed sites, but 
they are capable of out-competing 
and supplanting native species. For 
example, Brazilian pepper (Schinus 
terebinthifolius) and melaleuca 
(Melaleuca quinquenervia) have 
overrun thousands of acres in Ever- 
glades National Park. As a result of 
these problems, there has been in- 
creasing recognition of the need for 
a statewide plan to deal with exotic 
species issues. 


Existing Legal Protection 
for Rare Plant Species 
¢ Distinction Between Plants and 
Animals at Common Law 
Traditionally, there has been a 
legal distinction between plants and 


As is the case in 
many other parts 
of the U.S., the 
native plant species 
of Florida have 
been negatively 
affected by habitat 
disturbances. 


animals,'* which has shaped the 
existing legal protection for plant 
species. At common law, the legal 
characteristics of plants differed sig- 
nificantly from those of animals. 
Because of their mobility, wild ani- 
mals were regarded as incapable of 
individual ownership. Although an 
individual might have had a tem- 
porary possessory interest in a wild 
animal, that interest was extin- 
guished if the animal escaped from 
the individual’s control and moved 
to another person’s property.’? In 
contrast, the ownership of plants 
accompanied title to the property on 
which they grew.” It seems that the 
most important reason for the dis- 
tinction between plants and ani- 
mals was the limited mobility of 
plants, rather than their classifica- 
tion as plants.”' A recognition that 
legal distinctions between plants 
and animals have traditionally ex- 
isted helps explain the discrepancy 
of protection levels for plants and 
animals under statutes such as the 
Endangered Species Act (ESA). 

e Federal Legal Protection for 
Rare Plants 

The ESA is one of the primary 
sources of legal protection for rare 
plants within individual states,” 
and thus is an important source of 
protection for rare plant species in 
Florida. Section 9 of the ESA pro- 
vides protection for “endangered 
species”’’ by prohibiting certain ac- 
tions by any “person.” 16 U.S.C. 


§1538. Perhaps the most controver- 
sial aspect of the ESA from a plant 
conservation perspective is the fact 
that §9’s prohibition on “taking” is 
very limited with regard to plant 
species.”° 

Originally, the ESA did not pro- 
hibit the “taking””* of listed plants. 
A provision added in 1982 made it 
illegal to “remove and reduce to pos- 
session” or “maliciously damage or 
destroy” any listed plant on federal 
land.’ The U.S. Fish and Wildlife 
Service (FWS) has interpreted the 
phrase “remove and reduce to pos- 
session” to proscribe the removal of 
an endangered plant only when 
combined with possession of the 
plant.”* 

With regard to plants not on fed- 
eral land, the ESA makes it illegal 
to “remove, cut, dig up, or damage 
or destroy” a listed plant “in know- 
ing violation of any law or regula- 
tion of any state or in the course of 
any violation of a state criminal 
trespass law.” 16 U.S.C. 
§1538(a)(2)(B). It may be difficult to 
prove a “knowing violation” oc- 
curred. In addition, if there is no 
state restriction, private landown- 
ers are free to destroy listed plants 
on their property. 

The ESA even ignores landown- 
ers who intentionally destroy listed 
plants on their property. Destruction 
of endangered plant species and 
their habitats by owners who are 
resentful of the presence of the 
plants on their property has been 
observed in several instances.” 
Similarly, destruction by landown- 
ers that is incident to activities such 
as land development does not vio- 
late the regulations of the ESA.” In 
addition, the act does not address 
commercial or private collecting on 
private land for sale, home gardens, 
scientific research, or herbariums. 
These activities can be especially 
damaging to populations of rare 
plant species.” 

One empirical study indicated 
that plants that depend on private 
property for their habitat do not fare 
well, and that they fare much worse 
in those states that do not restrict 
private landowners from destroying 
plants on their property.* Such re- 
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sults illustrate that legal distinc- 
tions between plants and animals 
under the ESA can have real world 
effects on the prospects of survival 
for rare plant species. 

In terms of implementation of the 
ESA in Florida, the FWS has made 
substantial progress in document- 
ing the distribution and habitats of 
the state’s rarest plants and has 
succeeded in developing recovery 
plans for species in some areas, most 
notably the Everglades. In the past, 
the FWS has been criticized for be- 
ing slow to add new listings in 
Florida despite strong evidence of 
endangerment.* Until recently, the 
FWS recovery plans were formulaic 
documents that provided little guid- 
ance for resource managers and fund- 
ing for these plans was very limited. 

¢ State Protection for Rare Plant 
Species in Florida 

The Preservation of Native Flora 
of Florida statute (PNFFS), FS. 
§81.185, and the related Endan- 
gered Plant Advisory Committee 
statute (EPACS), FS. §581.186, are 


the primary state legal protections 
for rare plants in Florida. Essen- 
tially, these statutes regulate the 
“harvesting” and commercial ex- 
ploitation of protected plant species. 
This section highlights the key pro- 
visions of these statutes and ex- 
plores their limitations. 

The PNFFS was intended to “pro- 
vide recognition of those plant species 
native to the state that are endan- 
gered, threatened, or commercially 
exploited.” FS. §581.185(1). The stat- 
ute provides for the goal of protecting 
native flora from unlawful harvest- 
ing on both public and privately 
owned lands. It also establishes a per- 
mitting system in an effort to “pro- 
vide an orderly and controlled proce- 
dure for restricted harvesting of 
native flora from the wild, thus pre- 
venting wanton exploitation of native 
species of flora.” FS. §581.185(1). 

The Florida Department of Agri- 
culture and Consumer Services ad- 
ministers the PNFFS. The depart- 
ment is authorized to adopt rules 
relating to the “listing, delisting, and 
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changing from one category to an- 
other category any plant on the 
regulated plant index.” 
§581.185(4). The regulated plant 
index is the list of plant species that 
are designated as “endangered,”*® 
“threatened,”*’ or “commercially ex- 
ploited”** by the department.*” 

The Endangered Plant Advisory 
Council, a committee created by the 
EPACS, consists of seven members 
and has specified duties. F.S. 
§581.186. These duties include ad- 
vising the department about propos- 
als for revising the two statutes, re- 
viewing the species on the regulated 
plant index, and considering native 
plants proposed for inclusion. FS. 
§581.186(3). 

Under the PNFFS, the prohibi- 
tions and permit requirements of 
harvesting activities vary with each 
level of protection. It is unlawful for 
any person to willfully destroy or 
harvest any plant listed as endan- 
gered on the regulated plant index 
that is growing on private or public 
land without first obtaining the 
written permission of the landowner 
or legal representative of the land- 
owner”? and a permit from the de- 
partment." 

Much like the ESA, the PNFFS 
does not prohibit landowners from 
destroying protected plants on their 
property.” Threatened species un- 
der the PNFFS are afforded less 
protection than endangered species 
because no permit is required.** In 
the case of plants designated as 
commercially exploited, permission 
from the landowner is required to 
harvest any plants, but a permit is 
only required if three or more plants 
are harvested. F.S. §581.186(3)(c). 
Thus, the protections available for 
commercially exploited plants are 
stronger than those for threatened 
plants. 

The PNFFS limits the transport 
and sale of protected plants, and 
these limitations even apply to pri- 
vate landowners, but threatened 
species are exempt from this re- 
quirement. F\S. §581.185(3)(d). The 
fact that landowners must have a 
permit to sell endangered or com- 
mercially exploited plants from 
their land offers more legal protec- 
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tion than that afforded to plants 
under the ESA. 

As is the case with the ESA, land 
development activities are exempt 
from the provisions of the PNFFS. 
The PNFFS specifically states that 
the regulated plant index is “not to 
be used to regulate construction or 
other land alteration activities on 
any property.” FS. §581.185(12). The 
clearing or other disturbances of 
land for agricultural, silvicultural, 
mining assessment, or fire control 
purposes are exempt from the stat- 
ute. F.S. §581.185(8). Thus, the stat- 
ute provides no protection from 
many activities that destroy habi- 
tat and individual rare plants. 

Perhaps the greatest limitation of 

Florida’s rare plant protection stat- 
utes is the fact that they regulate 
the harvesting and commercial ex- 
ploitation of rare plants as opposed 
to providing comprehensive protec- 
tion for rare plant species. The pro- 
tected status afforded to plants 
listed on the regulated plant index 
can only be used for regulating the 
harvesting of plants. The EPACS 
states in FS. §581.186(3): 
The regulated plant index must be used 
solely for the purposes specified in 
§581.185 and may not be used for regu- 
latory purposes by other agencies. How- 
ever, this section does not preclude an- 
other agency authorized to protect 
endangered plants from including one or 
more species listed on the regulated 
plant index on a list developed by that 
agency under its own regulatory author- 
ity (emphasis added). 

This language severely limits the 
use of the regulated plant index for 
conservation purposes by other 
agencies. Florida agencies typically 
involved with conservation pro- 
grams, such as the Department of 
Environmental Protection or the 
Fish and Wildlife Conservation 
Commission, do not have authority 
to list plant species. Thus, these 
agencies cannot use the regulated 
plant index as a basis for decision- 
making or conservation programs. 
Although the statute provides for 
cooperation between relevant state 
agencies with the Endangered Plant 
Advisory Council,“ the extent of this 
cooperation has been limited. 

The department’s nursery inspec- 
tion program is also involved in the 


enforcement of the statute by ensur- 
ing that nurseries that sell native 
plant species comply with the per- 
mitting program. However, in prac- 
tice, enforcement actions regarding 
illegally harvested plants are rare.* 
There is currently no data available 
on whether the permitting program 
under this statute has contributed 
to the survival of Florida’s rare 
plants.** More comprehensive legis- 
lation is necessary to protect rare 
plants in Florida from other threats 
such as habitat destruction and 
forms of taking not covered by ex- 
isting legislation. 


Conclusion 

This article has provided an in- 
troduction to the issues associated 
with the decline of rare plant spe- 
cies and some of the legal obstacles 
to protecting rare plant species in 
Florida. The lack of attention de- 
voted to issues with rare plants, es- 
pecially among the legal community, 
is unfortunate. The increasing 
prevalence of conflicts between de- 
velopers and existing legal protec- 
tions for protected species may 
change this trend.’ As the legal 
mechanisms that attempt to protect 
ecosystems evolve, an increased rec- 
ognition of the importance of plant 
species and the need to protect them 
will be necessary. 

An analysis of Florida’s existing 
protection for rare plant species il- 


lustrates that there are currently 
significant gaps that remain to be 
filled. Neither federal nor state pro- 
tection for rare plants is as strong, 
comprehensive, or effective as it 
could and should be. Plants and ani- 
mals are both integral parts of eco- 
systems that rely on each other for 
survival. A legal recognition of the 
value of plant species in the form of 
strengthened legislation would en- 
hance existing legal efforts to pre- 
serve overall ecological integrity. U 
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Flynn v. Department of Envtl. Prot., 775 
So. 2d 293 (Fla. 1st D.C.A. 2001) (af- 
firming the Department of Environ- 
mental Protection’s final order denying 
a permit to dredge in order to construct 
a dock and mooring for a large private 
vessel in seagrass habitat). 


Kevin E. Regan is a third year law 
student at the University of Florida 
Levin College of Law, where he is pursu- 
ing a J.D. and an environmental and 
land use law certificate. He graduated 
summa cum laude with highest honors 
in biology from the University of Tennes- 
see at Chattanooga in 2000. 

This column is submitted on behalf 
of the Environmental and Land Use Law 
Section, George F. Gramling LII, chair, 
and Robert Manning, editor. 


: | 
| 
| 


Uniform Commercial Code: 
Forms and Practice Manual 
by Peter E. Reinert 

The latest supplement to Florida 
Secured Transactions Under Revised 
Article 9 of the Uniform Commercial 
Code: Forms and Practice Manual is 
available through Data Trace Publish- 
ing Company. Written by Peter E. 
Reinert, the looseleaf manual aims to 
familiarize practitioners with recent 
developments that affect secured 
transactions in the state. 

Revised Article 9 was adopted by the 
Florida Legislature in 2001 and com- 
prehensively revised the law of se- 
cured transactions in Florida. It has 
altered the duties of secured parties, 
changed governing law, and required 
changes in the forms and procedures 
followed by secured parties. 

Through extensive commentaries, 
the Forms and Practice Manual ad- 
dresses revised Article 9 in a concise, 
clear manner. A comprehensive collec- 
tion of the forms needed to understand 
and practice law under revised Article 
9 is included in the book and on a com- 
panion computer disk. The completely 
up-to-date manual is annually up- 
dated to keep practitioners abreast of 
recent changes in the law. 

This 410-page supplement can be 
ordered from Data Trace Publishing 
Company online at datatrace.com or 
by calling 410/494-4994, ext. 234. 


Pre-mortem Estate Planning 
by Edward S. Schlesinger and Robert 
D. Howard 

Whether dealing with multiple do- 
micile issues, drafting postnuptial 
agreements, or planning revocable 


trust provisions, estate planning at- 
torneys need to help clients avoid un- 
expected problems and unintended 
results. Pre-Mortem Estate Planning 
Checklist brings attorneys up-to-date 
on recent estate and gift tax law 
changes and helps them identify and 
keep track of all the details as they 
plan clients’ estates. 

The 2003 edition includes signifi- 
cant changes to the estate, gift, and 
generation-skipping transfer taxes 
made by the Economic Growth and 
Tax Relief Reconciliation Act of 2001; 
96 issues on the expanded coverage 
of the powers of attorney; 100 tips on 
long-term trusts; and an all new sec- 
tion on estate tax issues involving in- 
surance. 

The Pre-Mortem Estate Planning 
Checklist contains more than 3,000 
individual checklist items and hun- 
dreds of citations to cases, the Inter- 
nal Revenue Code sections and regu- 
lations, and secondary sources to help 
attorneys answer tough questions. 
The book is accompanied by a user- 
friendly CD-ROM that allows the 
checklist to be personalized for each 
client and makes it easy to search for 
key issues and terms. 

The 468-page looseleaf binder with 
CD-ROM sells for $169 plus $8.50 
shipping and handling and can be ob- 
tained by calling ALI-ABA at 800/ 
CLE-NEWS or by visiting ali-aba.org/ 
aliaba/BK19.htm. 


Electronic Surveillance 
by James A. Adams and Daniel D. 
Blinka 

The events of September 11, 2001, 
fundamentally changed the way the 


Bar members may submit brief book reviews of approximately 500 words for publication. 
They should be related to law but may be practical, esoteric, entertaining, or fiction. Reviews should include the 
number of pages, the publisher, cost, and purchasing information. Submit a hard copy and a diskette to 
Editor, The Florida Bar Journal, 650 Apalachee Parkway, Tallahassee, FL 32399-2300. 


United States deals with one’s right 
to be protected from unreasonable 
searches and the government’s need 
to provide security for its citizens. 
Electronic Surveillance: Commentar- 
ies and Statutes, the fourth volume in 
the National Institute for Trial 
Advocacy’s (NITA) Practice Commen- 
tary Series, presents a practical over- 
view of electronic surveillance and 
security issues as impacted by the 
USA Patriot Act and subsequent leg- 
islative changes. 

The authors discuss the constitu- 
tional problems and issues that 
abound after the events of September 
11, 2001. Their commentaries address 
the United States Code sections most 
relevant to wire taps, electronic sur- 
veillance, and security in general. The 
commentaries are followed by rel- 
evant United States Code sections for 
easy reference. 

After a brief overview of the USA 
Patriot Act and electronic surveil- 
lance, authors James A. Adams and 
Daniel D. Blinka present commentar- 
ies on such topics as screening pas- 
sengers and property, authorization 
for interception of wire, oral, or elec- 
tronic communications, wire and elec- 
tronic communications interception 
and video surveillance, pen registers 
and trap and trace devices, mobile 
tracking and thermal imaging devices, 
and electronic communication and 
transactional records. 

For attorneys, Electronic Surveil- 
lance provides a ready reference re- 
flecting practical advice from experi- 
enced litigators and teachers. These 
commentaries help litigators gain a 
critical advantage that is the differ- 
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Books 
: 


ence between winning and losing de- 
cisions. 

The 218-page book may be ordered 
for $42.95 by calling 800/225-6482 or 
by visiting nita.org. 


Fair Labor Standards 

The latest developments in Fair 
Labor Standards Act (FLSA) coverage 
and exemptions are addressed and 
examined in the new 2002 Cumula- 
tive Supplement to The Fair Labor 
Standards Act, published by BNA 
Books. 

The Fair Labor Standards Act is a 
unique treatise presenting all provi- 
sions of the FLSA from all viewpoints. 
Experienced practitioners offer 
proven steps and strategies for deal- 
ing with enforcement, remedies, and 
litigation. The book includes point-by- 
point evaluations of each FLSA ex- 
emption, and gives meticulous cita- 
tions with decisions broken out by 
circuit. 

The supplement analyzes the latest 
legal developments, including what 
constitutes compensable work time; 
compensatory time issues involving 
public sector employees; the produc- 
tion/administrative dichotomy ap- 
plied to the administrative exemption; 
whether IT staff meet the computer 
professional exemption; when meal 
periods are compensable; and under 
what circumstances a federal district 
court will issue a notice to putative 
opt-in plaintiffs. 

The supplement, edited by Monica 
Gallagher, can be purchased alone as 
a 714-page softcover, for $135, or with 
the main volume, a 750-page hard- 
cover, for $645. It can be ordered by 
telephone, 800/960-1220, fax, 732/346- 
1624, or online, bnabooks.com. 


Patent, Trademark, and 
Copyright Regulations 

All regulatory developments affect- 
ing patents, trademarks, and copy- 
rights, issued under Vol. 37 of the Code 
of Federal Regulations (CFR) from 
August 1, 2002, through February 1, 
2003, are included in the February 
2003 Supplement to Patent, Trade- 
mark, and Copyright Regulations, 


published by BNA Books. 

Patent, Trademark, and Copyright 
Regulations provides a convenient, 
one-volume compilation of all the in- 
tellectual property regulations, plus 
extra materials not published in Vol. 
37: agency policy pronouncements; ci- 
tations to public laws, the Federal 
Register, and BNA’s Patent, Trademark 
& Copyright Journal; vital informa- 
tion governing the operations of the 
patent and trademark office, copy- 
right office, and copyright royalty pan- 
els; and comprehensive indexes to 
help streamline legal research. 

The book includes a final rule pub- 
lished by the copyright office, revis- 
ing its procedures for notices of ter- 
mination for the extended renewal 
term; a final rule published by the 
patent and trademark office, imple- 
menting a 1.5 percent increase for cer- 
tain patent and trademark fees; a fi- 
nal rule revising the royalty rates 
under the compulsory license for non- 
commercial educational broadcasters; 
and interim rules governing termina- 
tion notices to copyright assignees 
under §203 of the Copyright Act. 

The supplement can be purchased 
alone for $110, or as part of the refer- 
ence for $195. It can be ordered by 
telephone, 800/960-1220, fax, 732/346- 
1624, or online, bnabooks.com. 


The Art of Argument 
by Gary Fidel and Linda Cantoni 

The Art of Argument gives readers 
a no-nonsense method of argument. 
Using their experience as prosecutors 
in criminal cases, the authors present 
a set of easy-to-follow rules that can 
be applied to the everyday life dis- 
putes of nonlawyers. 

The book is specifically designed to 
show consumers the practical “nuts 
and bolts” of arguing their position in 
disputes with insurance companies, 
HMOs, landlords, auto-repair shops, 
and anyone else who attempts to get 
the upper hand. 

Published by Xlibris Corporation, 
The Art of Argument, 107 pages, can 
be ordered in paperback for $20.99 or 
hardcover for $30.99, in any major 
bookstore, or online at Amazon, 
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Barnes & Noble, Borders, or Xlibris. 


Limited Liability Companies 
by Steven C. Alberty 

Limited Liability Companies: A 
Planning and Drafting Guide focuses 
on the practical day-to-day issues 
needed to be covered to develop the 
LLC that best suits a client’s needs. 
The book gives how-to advice on or- 
ganizing, managing, financing, dis- 
solving, and reorganizing LLCs, as 
well as making membership changes. 
Because so much of an LLC’s exist- 
ence is governed by the unique docu- 
ments drafted for that entity, much of 
Limited Liability Companies focuses 
on improving the documents drafted 
for clients. 

The book provides samples of the ar- 
ticles of organization, operating agree- 
ments for member-managed LLCs, 
and operating agreements for man- 
ager-managed LLCs. It also shows 
how to draft these documents, what 
the key issues are, and how to avoid 
serious pitfalls when preparing the 
documents. 

Published by ALI-ABA, Limited Li- 
ability Companies is a 266-page 
hardbound with CD-ROM that sells 
for $127.50, and can be ordered by 
calling 800/CLE-NEWS or by visiting 
ali-aba.org/aliaba/BK22.htm. 


When Justice Prevails 
by C. Steven Yerrid 

This legal nonfiction work takes 
readers inside eight cases from the 
State of Florida’s case against “Big To- 
bacco,” to medical malpractice, personal 
injury, products liability, maritime ca- 
tastrophe, and intellectual property law. 

When Justice Prevails reveals au- 
thor Yerrid’s thoughts as he decides 
to take a case, builds his strategy, and 
delivers summation. 

Key moments of trial are revealed: 
sparring of lawyers, testimony of the 
witnesses, cross-examination, and the 
behind-the-scenes maneuverings of 
the attorneys. 

Published by Yorkville Press, infor- 
mation on how to order the 391-page 
book can be obtained by calling 212/ 
650-9154. 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 
Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 
Recreation, Aquatics; Toxic Exposure; Transpor- 
tation, Tires; Highway Safety; Warning/Instructions. 
Website: www.InterCityTesting.com. 


GOLDSTEIN LEWIN & CO. 


Certified Public Accountants and Consultants a 


Find out why many attorneys and 
business owners choose Goldstein 


Lewin valuation professionals. We : 


provide sound and supportable 

business valuations for: : 
> Litigation Consulting 
> Divorce 
> Estate/Gift Taxes 
> Family Limited Partnerships 


For further information, contact: 
Sal Bochicchio, CPA*/ABV, CVA : 


Mark R. Gold, CPA*/ABV, CBA 
*Licensed in the State of Florida . 
1900 NW Corporate Bivd. P 


Suite 300E 
Boca Raton, FL 33431 
Tel: (561) 994-5050 
www.goldsteiniewin.com 


ASSET 


SEARCHES 


DEBTORS LOCATED 
Professional Asset Locators 


Take 4 trip to The 


PI Lic # PI10350 Florida Bar's 
(800) 537-6900 
Since 1983 4pal.com website and 566 


What's happening 
in the world of 
Florida law. 


.flabar.org" 
: If it's a question of 
Safety... 
: The answer must be 
ma Engineering, Safety, and = 
Security Experts Professional 
(All Disciplines) 


=. 


G 
ry 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


Expert Witness Testimony 
For Insurance-Based Litigation 


Insurance Metrics Corporation 


Specializing in: 
insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


561-995-7429 
www.expertinsurancewitness.com 


Bill Hager, President 
Former Insurance Commissioner 


Former NCCI CEO 
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ATTORNEY REFERRAL ICES STOCKBROKER FRAUD 
MISMANAGEMENT 


personal injury cases, i.e. liability question ; . 
settlement value, bad faith, coverage issue ee emedies available to 


THEY ARE We fave Wo securities account losses. 

legal catego We have calls statewide. OF expert witness affilia- 

now 24 hou re you ready to start gettin : tions. David McGee 

referrals? daily, phone ringing con: i Beggs bene, (850) 432-2451. 


court all the All of a sudden they are | Law Enforcement & Securi Poe 
And your fri won't tell you cause it’s t 
kept secret orida” Cati for Availability or ou Guasto Law Enforcement Seculll 1031 EXCHANGE 
Expert Witness. Retired Police Chief with twél : 
six years of Law Enforcement experience. F. : Renal d- 
AUTOMOTIVE instructor. (954) 434-0413, WOrk with you 


your Gompetitive pricing. Call Jeff 
FORENSIC SERVICES Riddell 6" FAX (941) 955-9380 


for information. www manai031.com 
Property Dai n , Defect, Negligence, Fire 
Bad Faith, Repair 
Salvatore R, Ralmondi, Sr., (661) 632-4 
w.automotiveforensics.ne 


= Accident Investigation, injury, Death Medical 


@ 1031 EXCHANG 
8 Qualified 1631 inte 
Streamlined Service 
(954) 922-0220 // in 


@ Physicians For Quality: Credible medica 
experts. Since 1986. We have Florida physigig 
who have agreed to review your malpractice 
and if it has merit, testify for you. Plaintiff or 
Defense. 1-800-284-3627. Visit us at 
www.pfq.com. 


Mining Engineering Bruce’ ellinger at (850) 561-56 
or bmelling@flabar.org 
@ Mining Engineering Experts: Extensi 
expert witness experience, all types minin 
accidents, injuries, wrongful death, constru 
aa ; trucking/rail, disputes, product liability, ming 
BUSINESS VALUATION property management, mineral appraisal for Someday Pil bring 
ae ES estate & tax 540-989-5727 my kids here. 
@ Business Value Associates -Exciusive 


Affiliate: American Business Appreisers 
National Network. John F, Hodgdon, J der 
12230 Fore$t Hit Blvd, Suite 110X, Weilir Premises Liability & Secu 
842, Fax (815)346-1479. 
svalueassociates.com, ® Premises Liability & Security; Police 
e-mail: Practices & Procedures; Wrongful death. Willig 
T. Gaut (941) 593-8033. Naples, Florida. Vigi 


EXPERT WITNESS website: www.wtgaut.com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Lawyer with 52 years of practice in Florida 
exclusively in the area of real estate law, “A 
is available to act as expert witness or cons 
real property litigation in all Florida counties. 


' 933-2266, fax (305) 682-1533. A wish can teach a sick child 
that anything is possible. 


_ LEGAL RESEARCH ae Even the future. 


a 
LegalScope Research provides you with / 
e effective, and icon reg MAKE-(A-WISH. 
onte 544- and writing. Outsource those memos and 

Call (727) 410-7285 or visit To see how, call 

www.LegalScopeResearch.com. a 1-800-722-WISH or 
visit us at www.wish.org. 

Share the power of a wishe. 
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Expert: Quina, 101 Century 21 Drive, Suite fated, — 
years experignes in Federal and State Grime 
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Thomas Vasil 
1004-132, 
0004. Forma 
Crime Lab. 


Lawyer 


[TRADEMARK 


& COPYRIGHT SEARCHES 
TRADEMARK-Supply word and/or 


I—| ~4NI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


design plus goods or services. 
SEARCH FEES: 
oe COMBINED SEARCH - $315 
(U.S., State, Expanded Common Law and Internet) 
TO THE MEDICAL- LEGAL COMMUNITY TRADEMARK OFFICE - $135 


STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great pe eng tant $450 (minimum) 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) INTERN ATIONAL SEARCHING 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


DOCUMENT PREPARATION 
liability is poor. (for attomeys only - applications, Section 8 
: Toi : it. , Assignments, renewals.) 
FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit RESEARCH- (SEC - 10K’s, ICC, FCC, 
WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 7 eo orale 
5,000+ FIRMS SINCE 1986. standards set for us by a D.C. Court 
of Appeals Committee. 
OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO Over 100 years total staff experience - not 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI FAX: (703) 525-8451 
13577 Feather Sound Drive Call (727) 579-8054 Major credit cards accepted. 
Bldg. II, Suite 190 Fax (727) 573-1333 TOLL FREE: 1-800-642-6564 
Clearwater, Florida 33762-5552 We are pleased to receive your calls. ee 


Psychiat c Expert W ness 


Comprehensive Evaluation Services 


om All Areas of Forensic Psychiatry 
W A te rei O Neurological Training & Experience 


Criminal Defense & Sentencing 
Personal Injury 

Sexual Harassment 

Medical Malpractice 


Other Related Neurological Disorders 
Not a Referral Service 
| O R | D A oe A R Micuae I. Rose, M.D., F.A.P.A. 
| (305) 856-6219 


© Diplomate of the American Board of Psychiatry & 
Neurology in Psychiatry with added Qualifications in 
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Blumberg Excelsior 
Choice Point 
Corporate Creations 
East Bay Mortgage 30 
Empire Corporate 5 
Florida Detox 
FLMIC 
Forensis Technologies 
Gilsbar 
Goldstein Lewin 
Gov’t Liaison 
Great American 
Health Care Auditors 
Insurance Metrics 
InterCity Testing 
Int’] Genealogical 47 
Levin, Papantonio 43 
LexisNexis Cover 2,1, 3 
Mass Mutual Settlement 37 
Med Witness 
Harvey E. Morse, P.A. 


Professional Safety 
Resort at Longboat Key 41 
Ricci, Leopold 31 
Michael Rose 
Washington Mutual Cover 3 
West 23, 51, Cover 4 


| spent years searching for the meaning 
of life only to find it had no practical business application. 


It was a great convention. Beautiful hotel, delicious food, 
interesting speakers, and everyone loved my luggage. 
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THEY WORK FOR YOU 
BUT THEY’RE 


OUR PAYROLL 


OPEN A SMALL BUSINESS CHECKING ACCOUNT AND GET A SMALL BUSINESS SPECIALIST. 


Washington Mutual’s Small Business Specialists 
know that when you're looking for a business 
banking solution, you want an account that’s 
easy to understand, and will grow and change 
as your business does. So they’re here to help 
guide you through the process of selecting the 


products and services you require now, as well 
as assisting you with your future needs. And 
best of all, they work for you, but we pay them. 
To open a Business Checking account, visit your 
nearest Washington Mutual Financial Center 
and talk to your Small Business Specialist today. 


W Washington Mutual 
MORE HUMAN INTEREST. 


j 
FDIC Insured 
« 


Are you sure there's nothing important missing from your legal research 


More complete results in less time. Introducing ResultsPlus;" exclusively on westlaw.com” 
Not sure whether your research overlooks important resources? Now you Can sit easy — 

ResultsPlus has you covered. This proprietary new Westlaw® search technology automatically 
suggests ALR® articles and Key Numbers related to your original search. See how ResultsPlus 


can make your research faster, and more complete. Differences that matter. 


Go to westlaw.com and take a look for yourself. Or call 1-800-WESTLAW today. 
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